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The New York Law Journal of recent date 
contains an interesting discussion of the re- 
cent English decision in Skeete v. Silberberg, 
2Q. B. Div. 11, L. T. Rep. 491, wherein is 
considered the question of marriage as a 
valuable consideration. The action of the 
court is expressly founded on the earlier case 
of Shadwell v. Shadwell, in the Court of 
Common Pleas (9 C. B. N.S. 159). In the 
latter case it appeared that an uncle wrote to 
his nephew ‘‘I am glad to hear of your in- 
tended marriage with Ellen Nicholl; and as 
Ipromised to assist you at starting, I am 
happy to tell you that I will pay to you £150 
yearly during my life and until your annual 
income derived from your profession of a 
Chancery barrister shall amount to 600 gui- 
neas, etc., etc.’? The nephew thereafter 
married the lady named and the uncle made 
several annual payments of the above named 
amount. After the uncle’s death, on proof 
that the nephew’s yearly income had never 
reached 600 guineas, it was held that the 
nephew might recover from the uncle’s 
estate arrears of payments under the 
terms of the above letter, falling due during 
the uncle’s life. Erle, C. J., with whom 
concurred Keating, J., held that the uncle’s 
promise was a valid and enforcible contract, 
the consideration being both loss sustained 
by the plaintiff and benefit derived from the 
plaintiff to the uncle at the latter’s request. 

As the New York Law Journal says, the 
reasoning of the majority of the court in that 
case is somewhat far-fetched. ‘‘The detri- 
ment to the plaintiff suggested is that he 
might have made a material change in his po- 
sition, and incurred embarrassing liabilities 
upon the faith of his uncle’s promise. But, 
granting this, the only thing in the nature of 
consideration expressed in the uncle’s letter 
was the entering into a marriage to which 
plaintiff was already obligated. The uncle 
did not promise that if the nephew, after 
marriage, would live in a certain style, the 
former would pay £150 per year.”’ 

The ground of benefit to the uncle assigned 
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appears to be the very unsubstantial one of 
the natural interest of near relatives in each 
other’s career and welfare. The logic of the 
dissenting opinion of Byles, J., seems unan- 
swerable. He said, in part: ‘‘The reason 
why the doing what a man is already bound 
to do is no consideration, is, not only be- 
cause such a consideration is in judgment of 
law of no value, but because a man can 
hardly be allowed to say that the prior legal 
obligation was not his determining motive. 
But, whether he can be allowed to say so or 
not, the plaintiff does not say so here. He 
does, indeed make an attempt to meet the 
difficulty by alleging in the replication to the 
fourth plea that he married relying on the 
testator’s promise; but he shrinks from al- 
leging that, though he had promised to marry 
before the testator’s promise to him, never- 
theless he would have broken his engagement, 
and would not have married without the test- 
ator’s promise. A man may rely on encour- 
agements to the performance of his duty, 
who yet is prepared to do his duty without 
these encouragements. At thé utmost the 
allegation that he relied on the testator’s 
promise seems to me to import no more than 
that he believed the testator would be as good 
as his word. It appears to me, for these rea- 
sons, that this letter is no more than a letter 
of kindness, creating no legal obligation.’’ 

In Skeete v. Silberberg, the plaintiff being 
already under engagement to marry her pres- 
ent husband, the defendant agreed to pay her 
an annuity provided the marriage took place 
within three months. It was held that, on 
her complying with the terms of the offer, an 
enforcible contract existed. Commenting 
upon this decision the Harvard Law Review 
remarks : 

‘*Although already bound by her engage- 
ment to perform a portion of the defendant’s 
proviso, the plaintiff was under no obligation 
to marry before a reasonable time had elapsed, 
so that a marriage within three months leaves 
no difliculty regarding a detriment to the 
plaintiff in this case. Whether that detri- 
ment was suffered at the request of the de- 
fendant, whether compliance with his proviso 
is the thing in exchange for which his prom- 
ise was given, or merely a condition to his 
gift, is the real point at issue. The truth 
should be gathered from all the circumstan- 
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ces, benefit to the promisor being well nigh 
determinative. The English court, however, 
passes lightly over such debatable ground, 
merely recognizing as stronger than this the 
case of Shadwell v. Shadwell.’’ 








NOTES OF RECENT DECISIONS. 


GARNISHMENT—SiTUs OF Desr — ForrIGN 
Corroration.—In Reimer v. Seatco Manuf. 
Co., 70 Fed. Rep. 573, decided by the United 
States Court of Appeals for the Sixth Circuit, 
it appeared that R, a citizen of Illinois, com- 
menced suit against the S Co., a Washing- 
ton corporation, in a court of the State of 
Michigan, by process of garnishment issued 
against the M Co., an [Illinois corporation, 
which had an office and did business in Mich- 
igan, and was indebted to the S Co., the 
debt being payable in the State of Washing- 
ton. It was held that though, under the 
statutes of Michigan, a foreign corporation 
doing businegs in the State subjected itself to 
service of process by garnishment, the Mich- 


igan courts could not acquire jurisdiction in 
rem to pronounce judgment in favor of a 
non-resident against a foreign corporation, 
by garnishment of a debt due to the defend- 


ant from another foreign corporation, 
and not payable within the State. The court 
cites and discusses Southern Pac. Co. v. Den- 
ton, 146 U. S. 202; Douglas v. Insurance 
Co., 138 N. Y. 209; Insurance Co. v. French, 
18 How. 404; Railroad Co. v. Dooley, 78 
Ala. 524; Railroad Co. v. Maltby, 34 Kan. 
125; Wright v. Railroad Co., 19 Neb. 175, 
27 N. W. Rep. 90; Railway Co. v. Sharritt, 
43 Kan. 375, 23 Pac. Rep. 430; Keating v. 
Refrigerator Co., 32 Mo. App. 293; Fielder 
v. Jessup, 24 Mo. App. 91; Green v. Bank, 
25 Conn. 452; Lawrence v. Smith, 45 N. H. 
533; Nye v. Liscombe, 21 Pick. 263; Pierce 
v. Railway Co., 36 Wis. 283; Renier v. Hurl- 
but, 81 Wis. 24, 50 N. W. Rep. 783; Ever- 
ett v. Walker (Colo. App.), 36 Pac. Rep. 
617; Baylies v. Houghton, 15 Vt. 626; Ting- 
ley v. Bateman, 10 Mass. 343; Sawyer v. 
Thompson, 4 Fost. (N. H.) 510; Lovejoy v. 
Albee, 33 Me. 414. The court also showed 
that the Michigan cases (Newland v. Reilly, 
85 Mich. 151; Cofroda v. Gartner, 79 Mich. 
332; Drake v. Railroad Co., 69 Mich. 168), 
were not in fact opposed to the doctrine in- 





voked by the court, as was claimed by ap 
pellant. 





HomEsTEAD—CONVEYANCE IN FRAUD gp 
Crepirors—EstorrEL.—Those interested ip 
the subject will find, in the case of Kennedy 
v. First Nat. Bank, 18 South. Rep. 396, ap 
exhaustive review of the precedents on the 
subject of the effect of setting aside a fraud 
ulent conveyance of homestead. In that cage 
the court, on a rehearing, held, reversing the 
lower court, that where a conveyance of prop 
erty, including a homestead, is set aside ay 
in fraud of creditors, the debtor may, a 
against the creditors, maintain the claim of 
homestead exemption; and that where suit is 
brought against a grantor and grantee to se 
aside a conveyance as in fraud of creditors, 
the grantor need not make claim of home 
stead till after the decision setting the con 
veyance aside. Coleman, J., dissented from 
the view of the court in along well written 
opinion. 





LiaBiLity OF MeEpIcAL PRACTITIONER FOR 
Deceit.—It appeared, in Hedin v. Minneap 
olis Med. & Surg. Inst., 64 N. W. Rep. 158, 
before the Supreme Court of Minnesota, that 
there was suflicient evidence from which the 
jury found that plaintiff had sustained a frac 
ture at the base of the skull, and that his in 
juries were incurable ; that, after examination, 
one of the individual defendants, who was the 
president and physician and surgeon in charge 
of the defendant corporation, represented 
that the plaintiff could and would be restored 
to health by treatment; and that such repre 
sentation was made for the purpose of indue 
ing plaintiff to pay over the sum of $500 
such physician, or to the institute, or both 
The general rule undoubtedly is that ‘‘de 
ception, in order to be actionable, must relate 
to existing or past facts;’’ that ‘‘represente 
tions made as to facts to transpire in the 
future are mere promises or an opinion, and 
will not of themselves support an action of 
deceit.’’ There are, however, exceptions # 
such rule, and the Supreme Court of Minne 
sota brings the present case within them, and 
holds that an action for deceit will lie. The 
following is from the opinion: 

To sustain such an action, it must be shown thats 
false representation of a material fact has been made, 
in ignorance relied upon, and that damage has ensued 


The representation must be fraudulently made, an itt 
tention to deceive being a necessary element or ingre 
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dient. But positive proof that a party knew his rep- 
resentation to be untrue is not essential. The intention 
may be proved by showing that, having no knowledge 
ofthe truth or falsity of his statements, he did not be- 
lieve them to be true, or by showing that, having no 
knowledge of their truth or falsity, vet he represented 
them to be true of his own knowledge. When the 
knowingly false assertion is as to the belief of a party. 
oris as to his knowledge of the fact he assumes to an- 
pounce, intent to deceive is the inevitable inference. 
If this defendant Lawrence made statements and rep- 
resentations to plaintiff that his injuries were curable, 
and that with treatment he could become a well and 
sound man, having no knowledge of the truth or falsity 
of his statements, and not believing them to be true, 
orifhe made such statements, having no knowledge 
oftheir truth or falsity, yet representing that they 
were true, the intent to deceive is as well established 
asif positive knowledge of their untruthfulness had 
been proven. (Generally speaking, the representations 
must be as to a material fact, susceptible of knowl- 
edge; and, if they appear to be mere matters of opin- 
ion or conjecture, they are not actionable. There are 
many cases, however, in which even a false assertion 
ofan opinion will amount to a fraud, the reason being 
that, under the circumstances, the other party has a 
right to rely upon what is stated or represented. 
Thus, the liability may arise where one has, or 
assumes to have, knowledge upon a subject of which 
the other is ignorant, and knowingly makes false 
statements on which the other relies. Where parties 
possess special learning or knowledge on the subject 
with respect to which their opinions are given, such 
opinions are capable of approximating to the truth. 
And for a false statement of them, when deception is 
designed and injury has followed from reliance on the 
opinions, an action will lie. Gordon y. Butler, 105 U. 
§. 553; Robbins v. Barton, 50 Kan. 120, 81 Pac. Rep. 
686; Eaton v. Winnie, 20 Mich. 156; Hicks vy. Stevens, 
121 Ill. 186, 11 N. E. Rep. 241; Cooley, Torts, 483. 
Take the facts in the case at bar. The plaintiffyan 
illiterate man, badly injured in an accident, and phys- 
ically a wreck, consulted with the physician and 
surgeon in charge of a medical and surgical institute 
or hospital as to his condition and the probability of a 
recovery. After an examination by the surgeons he 
was positively assured, if he told the truth as to what 
was said (and the jury found that he did), that he 
could be cured, and by treatment at that institute 
could and would be made sound and well. Consider- 
iag the circumstances and the relations of the parties, 
there was something more in defendant’s statements 
than the mere expression of his opinion upon a matter 
of conjecture and uncertainty. It amounted to a rep- 
resentation that plaintiff’s physical condition was such 
4s to insure a complete recovery. The doctor, es- 
pecially trained in the art of healing, having superior 
learning and knowledge, assured plaintiff that he 
could be restored to health. That the plaintiff be- 
lieved him is easily imagined; for a much stronger 
and more learned man would hawe readily believed 
the same thing. The doctor, with his skill and ability, 
should be able to approximate to the truth when giv- 
ing his opinion as to what can be done with injuries 
of one year’s standing, and he should always be able 
tospeak with certainty before he undertakes to assert 
positively that acure can be effected. If he cannot 
speak with certainty, let him express a doubt. If he 
speaks without any knowledge of the truth or falsity 
ofa statement that he can cure, and does not believe 
the statement true, or if he has no knowledge of the 
truth or falsity of such a statement, but represents it 








as true of his own knowledge, it is to be inferred that 
he intended to deceive. The deception being de- 
signed in either case, and injury having followed 
from reliance upon the statements, an action for de- 
ceit will lie. 





NEGLIGENCE—DRvUGGIST—SALE OF WRONG 
Druc.—In Howes v. Rose, 42 N. E. Rep. 
303, it is held by the Supreme Court of In- 
diana that where a wholesale druggist deliv- 
ers to a retail druggist a package of tartaric 
acid, labeled ‘‘Rochelle Salts’’ and the re- 
tail druggist breaks the package and sells a 
part of the contents as Rochelle salts, the lat- 
ter will be liable for injury resulting to the 
vendee from taking the drug, and that in ac- 
tion against druggist for injury from taking 
a drug which he has by mistake delivered in 
lieu of one called for by a purchaser, actual 
negligence of defendant independent of the 
prima facie negligence of defendant shown 
by the fact of delivery of a wrong drug 
must be shown. The court says: 


In yiew of the dire consequences that may result 
from the least inattention or want of care or skill, 
druggists, apothecaries, and all persons engaged in 
manufacturing, compounding, or vending drugs and 
medicines should not only be required to be skillful, 
but should also be exceedingly cautious and prudent. 
All persons who deal with deadly poisons, noxious 
and dangerous substances, are held to a strict ac- 
countability. The highest degree of care known to 
practical men must be used to prevent injury from 
the use of drugs and fpoisons. It is for these rea- 
sons that a druggist is held to a special degree of re- 
sponsibility. The care required must be commensu- 
rate with the danger involved. The skill employed 
must correspond with that superior knowledge of the 
business which the law requires. Walton y. Booth, 
34 La. Ann. 913; Cooley, Torts, pp. 75, 76; Thomas v. 
Winchester, 6 N. Y. 397. Itis also an established rule 
that a vendor of provisions for domestic use is bound 
to know that they are sound and wholesome, at his 
peril. Van Bracklin vy. Fonda, 12 Johns. 468. ‘The 
vendor, by implication, undertakes that they are sound 
and wholesome. 2 Bl. Comm. 165. Ordinarily, a 
slight inspection or examination of articles of food 
will determine their soundness. The appellee’s com- 
plaint does not proceed upon the theory of the breach 
of an implied warranty, but it is founded upon a tort, 
that of negligence. Ifthe cause of action had been 
put upon the same ground as the sale of food, a dif- 
ferent question might have been presented. 

The appellants linsist jthat they are protected from 
liability by the label of the reputable wholesale deal- 
ers. Ifthe drug sold had been received and labeled 
in an unbroken package, and had by them been sold 
to the appellee in an unbroken package, there would 
be much force in this contention. But here the pack- 
age was broken. The contents were handled and put 
into ajar, and were again dealt out ina small quan- 
tity to the appellee. The appellants and their agents 
had opportunities of seeing, knowing, and determin- 
ing the character of the drug. Itis further insisted 
that the liability, if any, is against the wholesale deal- 
ers, or those who had improperly labeled the drug. 
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Thomas y. Winchester, supra. Itis, perhaps, true 
that an action would lie against the persons who made 
the first mistake, but it does not follow from this that 
the appellants are excused. If they were guilty of 
negligence in making the sale, they must respond. 
The appellants further contend that the verdict fails 
to find the facts from which the legal inference of 
negligence can be drawn—that, for aught that appears, 
the injury was the result of inevitable accident, for 
which nobody is legally responsible. The case of 
Brown vy. Marshall, 47 Mich. 576, 11 N. W. Rep. 392, 
is relied upon in support of this contention. « In that 
ease an instruction given by the trial court stated it 
to be the duty of druggists to know the properties of 
the medicines which they sell, and to employ such 
persons as are capable of discriminating and dealing 
out according to prescription, and if the defendant’s 
clerk sold and delivered to the plaintiff a poison, in- 
stead of a harmless drug, the defendant would be 
liable for the injury resulting. It was held that this 
instruction correctly stated the druggist’s duty, but 
that it was erroneous as applied to the facts, because 
it ignored the element of negligence. It was further 
stated, in the opinion in that case, that there is no lia- 
bility in such cases, irrespective of the questions of 
negligence and intentional wrong. In that case the 
druggist’s clerk sold sulphate of zine for Epsom salts. 
The court, by Cooley, J., said: ‘‘That such an error 
might oecur without fault on the part of the drug- 
gist or his cierks is readily supposable. He may have 
bought his drugs from a reputable dealer, in whose 
warehouse they may have been tampered with, for 
the purposes of mischief. It is easy to suggest acci- 
dents after they came into his own possession, or 
wrongs by others of which he would be ignorant, and 
against which a high degree of care would not give 
perfect protection. But how the misfortune occurs is 
unimportant, if, under all the circumstances, the 
fact of occurrence is attributable to him as a legal 
fault. But we do not find that the authorities 
have gone so far as to dispense with actual negligence 
as a necessary element in the liability, when a mis- 
take has occurred.’? The case of Fleet v. Hollen- 
kemp, 13 B. Mon. 219, bears little similarity to the 
ease at bar. The druggist there sold the drugs or- 
dered, but owing to bis carelessness in preparing 
them, they became poisoned. The same rule would 
apply under such circumstances as applies in the case 
of impure or poisoned food or provisions. 
verdict before us there is no finding of any fact or 
facts showing that the appellants were guilty of 
negligence, unless the mere sale cf the wrong drug 
establishes a prima facie case—a proposition which 
the authorities do not seem tosupport. Appellants 
might have taken every precaution required of them 
by the law, for anything that is found by thejury. The 
facts constituting the negligence must be established 
before the plaintiff can have judgment on the special 
verdict. This was not done in this case. Judgment 
reversed. 








THE LAW OF THE CASE. 


The law of the case is a term made use of 
to express the rule that whatever an appellate 
court has decided concerning a question of 
law arising in a case on appeal, is a final de- 


In the 





termination thereof, and like any other fing 
judgment estops the parties in all subsequent 
proceedings in the case from questioning ity 
correctness.! ‘‘A previous ruling of sthe 
appellate court upon a point distinctly made, 
may be only authority in other cases, to be 
followed and aflirmed, to be modified or over. 
ruled, according to its intrinsic merits; but 
in the case in which it is made it is more thap 
authority ; it is a final adjudication, from the 
consequences of which the court cannot de 
part, nor the parties relieve themselves,” 
‘‘When the law governing a case has beep 
once declared by the opinion of an appellate 
court on a direct appeal or writ of error, such 
opinion, on the retrial of the same case, upon 
the same state of facts, is higher authority 
than the rule of stare decisis; it is generally 
regarded as res judicata, so far as the partie 
ular action is concerned.’’® Should the same 
question arise in a subsequent action between 
the same parties, or those claiming under 


them, the decision first rendered is equally 


binding upon both court and parties.‘ It 
does not matter how erroneous the decision 
may have been. Right or wrong’ it must be 


1 Klauber v. San Diego Street Car Co., 98 Cal. 105, 
32 Pac. Rep. 876; Sibbald v. U. S., 12 Pet. 488; Roberts 
v. Cooper, 20 How. (U. 8.) 467, 481; Corning v. Troy 
Iron Co., 15 Jd. 451, 466; West v. Douglas, 145 III. 164; 
Stacey v. Vermont R. R. Co., 32 Vt. 552; Hallerany. 
Meisel (Va.), 21 S. E. Rep. 658; Mt. Sterling Nat. 
Bank vy. Snyder (Ky.), 30 S. W. Rep. 618; Wilsony. 
Bates (Colo.), 40 Pac. Rep. 351; Garretson y. Mer.& 
Bank. Ins. Co. (Ia.), 60 N. W. Rep. 540; Herman Est. 
and Res Ad., Sees. 115, 116, 117; Elliott’s App. Proced, 
Sec. 578; Barney v. Winona, etc. R. Co., 117 U. S. 28, 
22 Cent. L. J. 495, and note, p. 497; Note by W. 
W. Thornton, 25 Cent. L. J. 297; Wells, Res Adj, 
Sec. 618; Chand Res Jud., Sees. 296, 297. 

2 Phelan v. San Francisco, 20 Cal. 39; Leese ¥. 
Clark, Jd. 387, 417. 

3 Lee v. Stahl, 13 Colo. 174. 

4 Dodge v. Gaylord, 53 Ind. 365. 

5 It is believed that Missouri and Texas are the only 
exceptions to this rule. In those jurisdictions a former 
decision in the case will not be reviewed ‘‘unles 
some general principle of law has been manifestly de 
cided incorrectly the first time, or injustice to the 
rights of the parties would be done by adhering to the 
first opinion.””’ Chambers’ Adm’r v. Smith, Adm’r, ® 
Mo. 158; or in “exceptional cases” (Frankland y. Cas 
saday, 62 Tex. 418), when the first decision is “‘very 
clearly erroneous” (Bomar vy. Parker, 68 Jd. 435), and 
no injustice or hardship will result from changing it 
Boone y. Shackelford, 66 Mo. 495. In Alabama the 
matter is regulated by statute which provides that the 
court shall decide what it deems to be right without 
regard to a former ruling. Nat’! Com. Bank y. Me 
Donnell, 92 Ala. 387; Stoudenmire v. DeBardelabel 
85 Id. 85. An erroneous ruling is not even controlling 
upon the trial court. Moulton vy. Reid, 54 /d. 320. 
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followed in all future proceedings in the case, 
either in the trial court or upon a second ap- 
peal.© This is so even where the former de- 
cision is admitted to have been ‘‘in abroga- 
tion of one of the plainest principles of law.’’? 
The rule applies also to the question of juris- 
diction. ‘‘The first point decided by any 
court, although it may not be in terms, is 
that the court has jurisdiction, otherwise it 
would not proceed to determine the rights of 
the parties,’’ and having been so determined, 
neither the jurisdiction of the appellate court 
nor of the trial court can be subsequently 
questioned in that case, although in fact the 
courts did not have jurisdiction.’ In truth, 
the principle only applies in its full force to 
cases where, in the opinion of the judges 
hearing the second appeal, the first decision 
was wrong,” for if right the matter would be 
decided in the same way again without refer- 
ence to its having become the ‘‘law of the 
case.’” 

The rule is based principally upon two 
reasons: 1. That there must be an end to 
litigation. 2. The courts having no appel- 
late jurisdiction over their own decisions, and 
there being no power anywhefe to review 
them, they become final judgments, and the 
questions decided by them res adjudicata.” 
“The rule is founded upon the absolute and 
obvious necessity for the termination of con- 
troversies, as well as upon the finality of the 
decisions of the appellate court.’’"" ‘‘The 
want of power in this court to review its 
judgments or decrees has been so frequently 
determined by it, that it is not now an open 
question.’’”” Where the decision is placed 


6 Lawrence v. Ballou, 37 Cal. 521; Dodge v. Gaylord, 
53 Ind. 365; Clark v. Hershey, 52 Ark. 4738; Baxter y. 
Brooks, 29 Jd. 173; Sample v. Anderson, 9 Ill. 546. 

7 Dewey v. Gray, 2 Cal. 377. Where the doctrine of 
the first decision has been overruled by later cases, it 
still remains the law of the case in which it was made. 
Pheaix Ins. Co. vy. Pickel, 8 Ind. App. 882; Thomson 
y. Albert, 15 Md. 268. Wells, Res Adjudicata, Sec. 
623. Contra: Hamilton v. Marks, 63 Mo. 167. 

§ Clary v. Hoagland, 6 Cal. 685; Semple v. Anderson, 
$Ill. 546; Washington Bridge Co. v. Stewart, 3 How. 
(U. S.) 418; Skillern’s Adm’r vy. May’s Adm’r, 6 
Cranch, 267. 

§ Wixson v. Devine, 80 Cal. 385. 

Corning v. Troy Iron Co., 15 How. (U.S.) 451; 
Gwin vy. Waggoner, 116 Mo. 148; Clary v. Hoagland, 6 
Cal. 685; Elliott’s App. Proced., Sec. 578; Northern P. 
R. Co. v. Ellis, 144 U. S. 458; Kingsbury y. Buckner, 
184 Id. 650. 

1 Stuart v. Palmer, 80 Va. 625. 

2 Washington Bridge Co. v. Stewart, 3 How. (U. S.) 
413, 423; Sibbald y. U. S., 12 Pet. 488. 











upon several different grounds, the law is 
conclusively settled as to both.® And a 
point necessarily involved in the decision, 
although not particularly noticed, is as much 
res adjudicata as if expressly decided. A 
decision by the Supreme Court, construing a 
deed or determining the effect of a written 
instrument, becomes the law of the case.’ 
But where, upon an appeal, the validity ef a 
deed is attacked upon but one ground, and 
its validity is sustained, this does not prevent 
its being subsequently attacked upon other 
grounds.'® Where a case is reversed upon 
the ground that the evidence is insufficient to 
support a finding, this becomes the law of the 
case so long as the evidence remains the 
same.!’ But when the ruling relates to a 
matter of fact, the principle can be invoked 
only when the fact appears again to the ap- 
pellate court under the same circumstances 
in respect to which it was originally consid- 
ered. 

In some jurisdictions it is held that a de- 
cision of the appellate court is decisive, not 
only of the points that were actually made 
and decided on the appeal, but also of all: 
questions that might have been made, and 
that would have affected the result. Where 
the point is one necessarily involved in the de- 
cision, this would probably be the rule every- 
where, and it would also apply, under the 
principle of estoppel by judgment, where the 
court of appeals has affirmed the judgment, 
or has directed what judgment shall be en- 
tered; but where the case is reversed for a 
new trial, because of certain errors, it ig be- 
lieved the decision would not generally be 
held conclusive as to matters not noticed or 


13 Bates v. Taylor, 87 Tenn. 319; Cameron v. Ken- 
field, 57 Cal. 553. 

14 Eversdon v. Mayhew, 85 Cal. 7; Reclamation Dist. 
v. Goldman, 65 Jd. 635; Carr v. Quigley, 16 Pac. Rep. 
9; Forgerson y. Smith, 104 Ind. 246; Klauber y. San 
Diego Street Car Co., 34 Pac. Rep. 516. 

15 More v. Calkins, 95 Cal. 485; Sharpstein y. Fried- 
lander, 63 Jd. 78; Leese v. Clark, 20 Jd. 418. 

16 Anderson vy. Hancock, 64 Cal. 455, 

17 King v. LaGrange, 61 Cal. 221; Lassing v. Paige, 
56 Id. 189; Brusie v. Gates, 96 Jd. 265; Plymouth Co. 
Bank v. Gilman, 38. D. 170; Leeser vy. Boekhoff, 38 
Mo. App. 445. 

18 McLeran vy. Benton, 73 Cal. 329; Dodge v. Gay- 
lord, 53 Ind. 365; Mattingly v. Pennie, 39 Pac. Rep. 
200; Nieto v. Carpenter, 21 Cal. 455. 

19 Findlay v. Triggs, 88 Va. 589; Campbell v. Camp- 
bell, 22 Gratt. 649; Effinger v. Kenney, 79 Jd. 551; Dil- 
worth y. Curtis, 139 Ill. 508; Ogden vy. Larrabee, 70 Jd. 
513. 
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decided.”” But the decision of a point which 
arose in the case and was decided is within 
the rule, although it was not necessary to the 
disposition of the appeal.’ So the decision 
of a point which will arise upon a new trial is 
not obiter.” The rule applies only to the de- 
cisions of courts of last resort; therefore if, 
upon the trial of the case, the nisi prius court 
makes an erroneous ruling, it is not binding 
upon the court if the question again arises.” 
A decision by a divided court is equally as 
controlling as one in which all the judges 
agree.* Where, upon an appeal, by inad- 
vertence, the court decides two principles of 
law in such opposition to each other as to be 
incapable of harmonious construction, neither 
becomes the law of the case.” Upon the 
second appeal the record and briefs in the 
first case may be looked into for the purpose 
of ascertaining the points then before the 
court, so as to see whether the questions now 
raised were then decided.” 

But it is not everything that was said by an 
appellate court in passing upon a case that 
becomes a conclusive adjudication. ‘‘We 
- have recently, in Sharon v. Sharon, 79 Cal. 
633, had occasion to consider this doctrine of 
the law of the case, which means, as we 
understand it, that the court, having errone- 
ously decided some matter of law, will always 
stand by the error in that case, though it will 
not allow it to be a precedent in another, and 
we there decided that the doctrine had noth- 
ing to commend it tothe favor of the court, 
and that its application would not be extended 
beyond the cases in which it had been held to 


20 Davis v. Krug, 95 Ind. 1; Union School Tp. v. 
First Nat. Bank, 102 /d. 464; Anderson v. Hancock, 64 
Cal. 455; MeLeran v. Benton, 73 Cal. 329. 

21 Gwin v. Hamilton, 75 Cal. 265. 

22 Table Mountain Co. v. Stranahan, 21 Cal. 548. 
This, of course only refers to points properly before 
the court, for ‘“‘the court cannot give any opinion upon 
points not properly before it. * * * The proper 
function of a court, ina writ of error, is to pass its 
judgment upon the points excepted to in the opinion 
of the court below; and not to decide the law of the 
case, in anticipation of its trial in the court below.” 
Bradstreet v. Potter, 16 Pet. 317. 

23 Lawrence v. Ballou, 37 Cal. 518. It has, however, 
been held to apply to the decision of an intermediate 
appellate court, where no appeal was taken from the 
decision there. Lockland v. Smith, 75 Mo. 307. 

24 Washington Bridge Co. v. Stewart, 3 How. (U. 
8.) 424; Emeric v. Alvarado, 90 Cal. 444. 

2% Gage v. Downey, 94 Cal. 241. 

26 Eversdon v. Mayhew, 85 Cal. 7; McKinley v. Tut- 
tle, 42 Jd. 571; Plymouth Co. Bank vy. Gilman, 38. D. 
170, 52 N. W. Rep. 869. 











apply. It has never, that we are aware, been 
held to apply to expressions in an opinion 
that are merely obiter.’’” This is undoubtedly 
a true statement of the doctrine, and although 
the rule may be necessary upon the ground 
that there must be an end to litigation, yet as 
the true end of litigation ought to be justice, 
which the tendency of this rule is often to 
prevent, it should be held to a strict con 
struction. In this view, the rule adopted by 
the courts of Missouri and Texas, that they 
will not follow a former clearly erroneous 
ruling when it can be changed without injus 
tice or hardship,** comes much nearer being 
abstract justice... It follows that courts which 
hold the general rule should, and do, scan 
former erroneous decisions very closely to 
ascertain whether the point then discussed 
was squarely before the court, and constitutes 
the same question presented on the second 
appeal. 

The law of the case does not become settled 
by the mere opinion of the judges unneces 
sarily expressed, but only by a decision of 
the point when the ground, or at least one of 
the grounds, of the judgment.” ‘‘The first 
decision is the law of the case, and must con 
trol its disposition; but the rule does not 
apply to expressions of opinion on matters, 
the disposition of which was not required for 
the decision.’’*® An appellate court can only 
pass upon questions of law raised and decided 
in the lower court. Its remarks upon any- 
thing else are not conclusive. It is only 
upon questions in issue upon the first appeal 
that a former adjudication is conclusive.” 
Where the plaintiff had obtained judgment, 
but a new trial was granted the defendant by 
the trial court on the ground that the verdict 
was net sustained by the evidence, which 
order was affirmed, upon appeal, for the ree 
son that the granting a new trial upon that 




































27 Wixson v. Devine, 80 Cal. 385. To the same ef 
fect, Klauber v. San Diego Street Car Co., 98 Cal. 105; 
Mattingly v. Pennie, 39 Pac. Rep. 200. 

23 Supra, note 5. 

29 State v. McGlynn, 20 Cal. 233; Powelson v. Lock 
wood, 82 Cal. 618; Wixson y. Devine, 80 Ji. 385; Muk 
ford v. Estudillo, 32 Jd. 131; Clark v. Hershey, # 
Ark, 473. 

8 Field, J., in Barney y. Winona, etc. R. R. Co., ill 
U. S. 228, 22 Cent. L. J. 495, and note, p. 497. 

81 United States v. Bank of U. S., 5 How. (U.8) 
382; Wadsworth v. Warren, 12 Wall. 307. 

82 Hughes v. Detroit, etc. R. R. Co., 78 Mich. 399} 
Lathrop v. Knapp, 37 Wis. 305; Gwin v. Waggonel 
116 Mo. 148; Clark vy. Hershey, 52 Ark. 473. 
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ground rested in the sound discretion of the 
court, which had not been abused in that 
case, this is not an adjudication that the evi- 
dence is insuflicient to support a second 
judgment in the plaintiff’s favor.* ‘We 
think it can be safely said, without going 
outside any of the cases, that in order that a 
decision may operate as an estoppel on a sub- 
sequent appeal of the same case, the question 
must have been fairly presented to the court 
as necessary to a decision in the case, and 
directly considered and decided.’’* Dictum 
does not become the law of the case.” Upon 
this point, and as illustrating the closeness 
with which a court will view the question, the 
case of Wixson v. vevine,” already quoted, 
js instructive. There the plaintiff had ob- 
tained a decree enjoining the defendants from 
interfering with a certain dam, or in any 
manner preventing him from diverting twenty- 
five inches of the water of a stream, ‘‘after 
said water shall have reached plaintiff’s 
dam.’’ Ina second action between the same 
parties for another interference with the dam 
and water right, the defendants were per- 
mitted to prove a prior appropriation of all 
the water of the stream below thedam. Upon 
appeal this was held error; the court saying 
that the first decree precluded the defendants 
from setting up a right to the twenty-five 
inches of water at the dam, or at any point 
above. Upon the new trial the defendants 
offered to prove a prior appropriation above 
the dam, and that this right had not been 
litigated in the first action. This offer was 
rejected upon the ground that the decision on 
the first appeal had adjudicated the matter. 
Upon a second appeal the court held, speak- 
ing through Beatty, C. J., that the point be- 
fore the court on the first appeal was whether 
evidence of defendants’ appropriation below 
the dam was properly admitted; that having 
decided that in the negative, on the ground 
of the conclusiveness of the first decree, that 
ended the matter, and there was no call to 
determine whether the decree was also con- 
clusive of defendants’ rights above the dam; 


8 Moore v. Murdock, 26 Cal. 514. 

# Gwin v. Waggoner, 116 Mo. 143. 

% Barney v. Winona, etc. R. Co., 117 U. S. 228; 
Wixson v. Devine, 80 Cal. 385; Klauber v. San Diego 
Street Car Co., 98 Jd. 105; Clark v. Hershey, 52 Ark. 
473. Asto what is obiter, see Carroll y. Carroll, 16 
How. 287. 

% 80 Cal. 385. 





that consequently that part,of the decision 
was clearly obiter, and being erroneous, it 
was not followed.” 

The decision of the court as to a question 
of fact does not become the law of the case.** 
‘*Facts are stated, in the opinion of the 
court, solely that the course of reasoning 
adopted by the court, and the principles 
enunciated, may be the better understood. 
The court does not assume to find the facts 
in a case, for it has no authority to do so, 
except in case where an ultimate fact results, 
as a conclusion of law, from the proof of cer- 
tain prior facts. If this court states the evi- 
dence in a cause, whether correctly or incor- 
rectly, the statement in no manner controls 
the court below, and cannot prejudice the 
parties, where a new trialis had. It is upon 
questions of law that the decision of the court 
becomes the law of the case, and not upon 
questions of fact.’’® The Supreme Court has 
no power to find the facts of a case. That is 
ther province of a trial court or a jury.” 
Even where the evidence remains the same, 
if it is conflicting, so that different judges 
might come to different conclusions as to 
what it proves, it is the province of the trial - 
court to find the facts, and the conclusions 
of the supreme court as to what the facts 
were does not become the law of the case." 
Where the facts are changed upon the second 
trial, the law, as established on the first ap- 
peal, is no longer the law of the case.” Nor 

37 See, as following the same line, Luco vy. DeToro, 
34 Pac. Rep. 516; Johnson vy. Bailey, 17 Colo. 59; Mat- 
tingly v. Pennie, 39 Pac. Rep. 200. 

38 Mattingly v. Pennie, 39 Pac. Rep. 200; Mitchell 
v. Davis, 23 Cal. 388. Butin the Supreme Court it is 
a question of law whether the evidence is sufficient to 
support a verdict or other decision of fact, so where 
that court has held the evidence insufficient, and upon 
the retrial it is substantially the same, the rule of the 
law of the case requires that such evidence should 
also be held insufticient upon the retrial. Lassing vy. 
Paige, 56 Cal. 142; Hayne, New Trial and Appeal, Sec. 
291. 

39 Sneed v. Osborne, 25 Cal. 619. 

40 Hayne, New Trial and App., Sec. 296; Bagley v. 
Eaton, 10 Cal. 149; Kimball v. Semple, 25 Jd. 455; 
Dyer v. Brogan, 57 Jd. 2384. Contra: In re Meeker’s 
Estate, 45 Mo. App. 198; Tuttle v. Garrett, 74 Ill. 444. 

41 Mahan v. Wood, 79 Cal. 258. 

42 Dodge v. Gaylord, 53 Ind. 869; Johnson v. Bailey, 
17 Colo. 59; Klauber vy. San Diego, ete., 98 Cal. 105; 
Mattingly v. Pennie, 39 Pac. Rep. 200; Burton v. 
Perry, 146 Ill. 71; Lane v. Starkey, 20 Neb. 586; Her- 
man, Est. and Res Jud., See. 115. But the change 
must be material, and not such as to leave the case 
without substantial difference. Wells, Res Adj., 


Sec. 614; Stacey v. R. R., 32 Vt. 552; Estate of Cook, 
83 Cal. 415. 
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does the rule prevent the parties from proving 
facts that were not before the court on the 
first appeal, nor from introducing new testi- 
mony.** Where the statute permits two ap- 
peals, one from the judgment and one from 
an order refusing a new trial, a decision upon 
the former does not become the law of the 
case, so that an erroneous ruling then made 
must be followed on the second appeal.* 
R. R. Bigetow, 
Chief Justice Supreme Court of Nevada. 
Carson City, Nev. 


43 West v. Douglas, 145 Ill. 164; Ryan v. Tomlinson, 
39 Cal. 639. 
44 Sharon v. Sharon, 79 Cal. 633. 








CONTRACTS — ILLEGAL CONSIDERATION — 
RIGHT OF ACTION. 


STORZ V. FINKELSTEIN. 


Supreme Court of Nebraska, December 7, 1895. 


1. No action can be maintained on a contract the 
consideration of which is either wicked in itself or 
prohibited by law. 

2. Plaintiff sued the defendant for the purchase 
price of beer, to which the defendant, by way of 
counterclaim, pleaded payment for a license to sell 
beer, which, as defendant alleged, plaintiff had agreed 
to furnish, to enable defendant to make such sales. 
By reply, plaintiff alleged a custom, in accordance 
with which a retail traftic in beer had been carried on 
by defendant, under and by virtue of a license held 
by the plaintiff, which traffic, in legal effect, was a vio- 
lation of the statute of Nebraska regulating traffic in 
liquors: Held that, for the purchase price of beer 
sold under these circumstances, plaintiff was not en- 
titled to a recovery against the defendant. 


Ryan C.: This action was brought by the 
plaintiffs in error, a partnership firm, engaged 
in the manufacture of beer, to recover of defend- 
ant the sum of $707.06, the price of certain beer 
alleged to have been furnished by plaintiffs to 
defendant in the month of June, 1889. By way of 
counterclaim the defendant alleged that the beer 
was furnished him by plaintiffs under a written 
agreement, which required that the plaintiffs 
should furnish the license necessary under the 
laws of Nebraska, that plaintiffs had neglected to 
provide this license, and that, in consequence of 
such neglect, the defendant had been required to 
pay the sum of $1,000 for such license. By reply, 
the plaintiffs averred that, if the defendant had 
taken out a license, it was to enable him to sell 
vinous and spirituous liquors, and not to enable 
him to perform his contract with the plaintiffs. 
There was, also, in the reply this language: +The 
plaintiffs further allege that there is, and has 
been since long before September 1, 1888 (the 
date of a written contract between plaintiffs and 
defendant), a usage and custom existing and pre- 





——, 
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vailing among brewing companies generally, ang 
particularly in the State of Nebraska, and in the 
City of Omaha, for each of said brewing com. 
panies to operate, in connection with its brewery, 
a bottling department for the purpose of bottling 
beer of its own manufacture exclusively; that, 
under said usage and custom, said bottling de. 
partment had been conducted under the liquor 
license issued to the brewery, and through ap 
agent who receives beer from the brewery, ata 
fixed price, and who operates the bottling depart. 
ment as a part of and in the interest of the said 
brewery; that the contract referred to in the de 
fendant’s answer was entered into by the plaint. 
iffs and the said defendant with knowledge of 
and with reference to said usage and custom; and 
that said usage and custom thereby became and 
is a part of said contract.’’ Upon the trial de. 
fendant admitted that he owed plaintiffs the 
amount claimed, and a verdict was accordingly 
returned. Thereupon defendant moved for a dis- 
missal of the plaintiffs’ action, and for a judgment 
for costs, for the reason that ‘‘the pleadings, upon 
their face, show that the sales for which plaintiffs 
sought to recover were made in pursuance of an 
unlawful contract between the plaintiffs and the 
defendant, and for the further reason that the 
contract under which the sales were made con- 
templated the resale of said beer by the defend. 
ant, with the intent and for the purpose, on the 
part of the said plaintiffs, of enabling the de- 
fendant to resell contrary to law.’’ This motion 
was sustained, and judgment was accordingly 
rendered against the plaintiffs for costs. 

From the fact that the plaintiffs brought suit 
for the price of the beer agreed upon between 
themselves and the defendant, it is clear that the 
defendant was not a mere agent for the sale of the 
plaintiffs’ beer. The petition was framed upo 
the theory that plaintiffs had sold the defendant 
the beer for which suit was brought, though the 
use of the word ‘‘sale’’ or any equivalent term 
was avoided. It is equally clear that, as a retail 
vendor of liquor, the defendant was, by section 
25, ch. 50, Comp. St., required to pay a license of 
$1,000; his place of business being, as it was, in 
the City of Omaha. By the reply there was al 
leged a custom, with reference to which the pat- 
ties litigant had contracted, whereby the obliga 
tion to pay the required license was avoided, 
which arrangement was clearly in violation of the 
statute above referred to. The plaintiffs, how- 
ever, insist that, since the defendant had admitted 
that he had obtained the beer from plaintiffs, and 
was owing that amount, judgment should have 
been accordingly rendered. This admission did 
not amount to a confession of judgment, neithet 
did the verdict thereon returned, restricted, # 
the jury was, by the instruction of the court that 
the counterclaim was not by them to be consid 
ered. The question whether or not a recovery 
should be had by one of the two parties to a con 
tract for the violation of a statute still remained 
open for determination by the court upon the 
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pleadings. Whether or not this question was 
eorrectly decided by the court is the only one 
with which we are concerned. The plaintiffs 
pave cited only one adjudged case which is di- 
rectly in point, and, as the principle upon which 
that case proceeds must be far-reaching in its 
effects, the extent of its recognition, as well as its 
soundness, will now be considered at some length. 

The case referred to is Manchester & L. R. Co. 
y. Concord R. Co. (N. H.), 20 Atl. Rep. 383, in 
which there is quoted, with approval, the follow- 
ing language, found in 2 Mor. Priv. Corp. § 721: 
“Jf an agreement is legally void and unenforcea- 
ble by reason of some statutory or common law 
prohibition, either party to the agreement, who 


has received anything from the other party, and 


has failed to perform the agreement on his part, 
must account to the latter for what has been so 
received. Under these circumstances, the courts 
will grant relief, irrespective of the invalid agree- 
ment, unless it involves some positive immorality, 
or there are other reasons of public policy why 
the courts should refuse to grant any relief in the 
case. * * * These doctrines have been re- 
peatedly applied in suits arising out of contracts 
entered into by corporations, although prohibited 
by statute or by the common law; and, although 
the contracts are held illegal and unenforceable 
in these cases, a recovery was allowed to the ex- 
tent of the consideration received.’’ A review of 
the authorities cited in support of these proposi- 
tions does not tend to establish the doctrine an- 
nounced. It was held, in White v. Bank, 22 
Pick. 181, that a suit could be maintained upon 
an entry in a deposit book made by the defend- 
ant’s cashier, by which, in effect, the bank be- 
came bound to. pay at a future time the amount of 
plaintiff's deposit, because the statute of Massa- 
chusetts prohibited banks from assuming such 
liability. In the opinion we find the following 
language: ‘The second objection, and that on 
which the defendant’s counsel principally rely, 
proceeds on the admission that the contract is 
illegal; and they insist that, where money has 
been paid by one of two parties to the other, on 
an illegal contract, both being participes criminis, 
no action can be maintained to recover it back. 
The rule of law is laid down by Lord Kenyon in 
Howson v. Hancock, 8 Term R. 577, and in other 
cases. This rule may be correctly stated in re- 
spect to contracts involving any moral turpitude, 
but when the contract is merely malum prohibitum 
therule must be taken with some qualifications 
and exceptions, without which it cannot be rec- 
wnciled with many decided cases. The rule, as 
stated by Comyns, in his treatise on Contracts, 
Will reconcile most of the cases which are appar- 
fntly conflicting: ‘When money has been paid 
Upon an illegal contract, it is a general rule that, 
ifthe contract be executed, and both parties are 
it pari delicto, neither of them can 1ecover from 
the other money so paid; but if the contract con- 
tinues executory, and the party paying the money 
be desirous of rescinding it, he may do so, and 





recover back his deposit by action of indebitatus 
assumpsit-for money had and received. And this 
distinction is taken in the books, namely, where 
the action is in affirmance of an illegal contract, 
the object of which is to enforce the performance 
of an engagement prohibited by law, clearly such 
an action can in no case be maintained; but 
where the action proceeds in disaffirmance of 
such a contract, and, instead of endeavoring to 
enforce it, presumes it to be void, and seeks to 
prevent the defendant from retaining the benefit 
which he derived from an unlawful act, there itis 
consonant to the spirit and policy of the law that 
the plaintiff should recover.’ 2 Com. Cont. 109.” 
The inhibition of the statute was with reference 
to the incurring by the bank of an indebtedness 
payable at a future day certain. The entry in the 
deposit book was as follows: ‘Dr. Franklin 
Bank in account with B. F. White, Cr. 1837, Feb. 
10th, to cash deposited, $2,000. The above de- 
posit to remain until the 10th day of August. E. 
F. Bunnell, Cashier.’’ This entry was held to be 
within the inhibition of the statute. The party 
forbidden was the one which violated the provis- 
ions of the statute. The depositor was by no 
means in pari delicto. Therefore, he was held en- 
titled to recover the amount of his deposit. This 
distinction in principle was recognized in Bank 
v. Codd, 18 N. Y. 240, and the liability of the de- 
fendant was accordingly adjudged to exist. 

The action in Dill v. Inhabitants of Wareham, 
7 Metc. (Mass.) 438, was to recover back the sum 
of $500, paid by the plaintiff to the town of 
Wareham for the privilege of taking oysters 
within the limits. The power of the town to 
grant the privilege was denied by the statute, 
and, upon the refusal of the town to allow the 
privilege paid for, the suit was brought as indi- 
cated. Chief Justice Shaw, in delivering the 
opinion of the court, said: ‘In regard to the 
sum of $500, as it appears that it was received by 
the treasurer, and went to the use of the town, 
and was so received in advance, upon a consider- 
ation which has failed, it must be regarded as 
money had and received by the town to plaintiff’s 
use, and, therefore, the action for that sum will 
lie.’ In Episcopal Charitable Soc. v. Episcopal 
Church in Dedham, 1 Pick. 372, a note had been 
given by the rector and wardens of the church, 
upon request of the church society, which money 
had been not only borrowed for, but had been 
used by, the church society, and it was held that 
such society was bound to pay the amount so 
borrowed, even though there existed no direct 
legal authority in the rector and wardens to bind 
the church. As will be seen by the title of this 
case, it was an action by the lender of the money 
to recover the amount loaned. Hence, the prin- 
ciple laid down by Mr. Morawetz, even if ab- 
stractly correct, was not applicable, as it might 
have been if the rector and wardens, after having 
paid the note, had sued the church society to re- 
cover the amount so paid. The syllabus in 
Whitney v. Peay, 24 Ark. 22, begins with the 
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statement: *‘The State issued bonds for the use 
of the Real Estate Bank, the bonds being prohib- 
ited by law from being sold for less than the par 
value thereof.”’ But this proposition cuts no 
special figure in the case; for, these bonds hav- 
ing been pledged as security for a loan, the sole 
questions determined were as to the rights and 
liabilities of the original pledgee and his assignee 
of the pledge, and of assignee of such assignee, 
among themselves, as to the respective loans on 
the property pledged. The court held that the 
bonds must be returned to the original pledgor 
upon payment of the amount to secure which, 
originally, such pledge was made, notwithstand- 
ing the fact that, by subsequent pledges of the 
bonds, a loan of a larger sum had been effected. 
The recovery of jtfdgment in Loan Co. v. Towner, 
13 Conn. 249, was for an amount loaned in Penn- 
sylvania. It was held, in this case, that the laws 
of Pennsylvania should govern, and that, as the 
charter of plaintiff had provided that ‘nothing 
therein contained should be construed to author- 
ize the company to discount notes,” the loan of 
money upon which the interest was reserved in 
advance constituted a discount, and that, there- 
fore, no recovery could be had upon the note. 
The right of the loan company to recover judg- 
ment upon another theory. which was recognized 
by the Supreme Court of Errors of Connecticut, 
is thus fairly stated in one paragraph of the syl- 
labus: ‘*Where a corporation, having power to 
sue and be sued, and to loan money under certain 
restrictions, made a loan, and afterwards took a 
note as security, in contravention of the provis- 
ions of its charter, it was held, ina suit on such 
note with the money counts, that, although there 
could be no recovery on the note, the money 
loaned, with the legal interest, might be recov- 
ered on the money counts.”’ This principle was 
the only one involved in Vanatta vy. Bank, 9 Ohio 
St. 27. In Foulke v. Railroad Co.,51 Cal. 365, 
the opinion was very brief, and was correctly 
summarized in this language of the syllabus: 
“The provision in the act concerning railroad 
corporations, that ‘no contract shall be binding 
on the company unless made in writing,’ refers 
only to contracts wholly executory; but the ac- 
tion against the corporation on such verbal exec- 
utory contract must be brought upon an implied 
promise, and the recovery must be limited to the 
value of the benefit received by the corporation.” 

The lease of a certain part of a line of railroad 
was not authorized by the stockholders of the 
company by which said line was owned, as re- 
quired by statute, and said lease was, therefore, 
held void. Inasmuch as the transaction was not 
tainted with any immorality, a recovery of just 
compensation for the use of the road was allowed 
without reference to the unauthorized lease. 
Farmers’ Loan & Trust Co. v. St. Joseph & D. C. 
R. Co., 1 MeCrary, 247, 2 Fed. Rep. 117. In 
Madison Ave. Baptist Church v. Baptist Church 
in Oliver St., 73 N. Y. 82, there had been an at- 
tempted union of the two church societies, under 





an agreement that one should be merged in the 
other, which should be bound for and pay th 
debts of both. This was ultra vires, but, while 
the arrangement existed, and was supposed byall 
parties to be binding, debts were paid by th 
church supposed to be the sole survivor for the 
church supposed to have been merged init. The 
court of appeals held that, for money so paid, the 
church whose debt had been thus paid was liable, 
In Tracy v. Talmage, 14 N. Y. 162, it was held 
that, although the vendor was a party to the ij. 
legal contract, he was not in pari delicto, within 
the rule which forbids the court to grant one 
party to an illegal contract or transaction relief 
against the other, and that, where parties tog 
contract or transaction, not malum in se, but pro- 
hibited by a statute, are not equally guilty, cours 
may afford relief to the less guilty party. In Ey 
press Co. v. Lucas, 36 Ind. 361, it was held tha 
an agent who had received money for which the 
company was liable could not, as a defense to a 
action of the company, his principal, set up that 
his said principal had failed to file in the proper 
recorder’s office a statement of the capital em- 
ployed in its business, as required by statute. 
From this review of the principal authorities 
cited to sustain the rules quoted from 2 Mor 
Priv. Corp. § 721. it is shown to be extremely 
probable that no court, except such, perhaps, & 
may have been misled by his statements, bas ever 
enforced the aforesaid principle, laid down by 
Mr. Morawetz, ‘that, if an agreement is legally 
void and unenforceable, by reason of some stati 
tory or common law prohibition, either party t 
the agreement who has received anything from 
the other party must account to the latter for 
what has been so received.’ Equally without 
jadicial sanction is his next proposition, that 
‘under these circumstances, the courts will grant 
relief, irrespective of the invalid agreement, u- 
less it involves some positive immorality, or ther 
are other reasons of public policy why the court 
should refuse to grant any relief in the case.” 
The correct rule was quoted from the languaged 
Lord Mansfield, in Holman v. Johnson, 1 Cowp. 
343, by Eyre, C. J., in Lightfoot vy. Tenant, 1 Ba. 
& P. 551. This language is as follows: “The 
objection that a contract is immoral or illegd 
sounds at all times very ill in the mouth of a de 
fendant. It is not for his sake, however, that th 
objection is ever allowed; but it is founded it 
general principles of policy, which the defendait 
has the advantage of, contrary to the real justi 
as between him and the plaintiff—by accident, il 
Imay so say. The principle of public policy# 
this, ‘Ex dolo malo non oritur actio.” No cot 
will lend its aid to a man who founds his caused! 
action upon an immoral or an illegal act. & 
from the plaintiff’s own stating or otherwise, tht 
cause of action appears to arise ‘ex turpi causa, 
the transgression of a positive law of this count 
there the court says he has no right to be # 
sisted.”’ After this introduction Lord Mansfiel 
stated the question to be ‘whether the plaintiff 
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demand is founded upon the ground of any im- 
moral act or contract, or upon the ground of his 
being guilty of anything which is prohibited by a 
positive law of this country.’’ These clearly 
stated principles were recognized and enforced in 
Spurgeon v. McElwain, 6 Ohio, 442; Banchor v. 
Mansel, 47 Me. 58; Hubbell v. Flint, 13 Gray, 277; 
Hull v. Ruggles, 56 N. Y. 424: Skiff v. Johnson, 
57 N. H. 475; Aiken vy. Blaisdell, 41 Vt. 655; Fos- 
ter v. Thurston, 11 Cush. 322; Hooker v. De 
Palos, 28 Ohio St. 251; Ruckman vy. Bryan, 3 
Denio, 340; McKinnell v. Robinson, 3 Mees. & 
W. 434: Mosher vy. Griffin, 51 Il]. 184; Raymond 
y. Leavitt, 46 Mich. 447, 9 N.f W. Rep. 525. In 
Wilde v. Wilde, 37 Neb. 891, 56 N. W. Rep. 724, 
an action for divorce, the rule was applied that 
the courts will refuse to enforce contracts which 
are manifestly contrary to public policy or sound 
morals. ‘The following language is quoted from 
Luce v. Foster, 42 Neb. 818, 60 N. W. Rep. 1027: 
“When any portion of the consideration is illegal, 
the promise cannot be enforced, unless there are 
several promises, and that which relates to the 
bad consideration can be distinguished and sepa- 
rated from the others. In other cases the prom- 
ise is unenforceable. All the text writers so state 
the rule. See. for instance, Whart. Cont. 339; 
Anson Cont. 191; Pol. Cont. 338. The rule is so 
well settled that a reference to adjudications is 
unnecessary.’’ 

The first paragraph of the syllabus of Gould v. 
Kendall, 15 Neb. 549,19 N. W. Rep. 483, is as 
follows: **No court of Jaw or equity will lend its 
assistance in any way towards carrying out an 
illegal contract. Therefore, such, contract can- 
not be enforced by one party against the other, 
either directly, by asking the court to carry it into 
effect, or indirectly, by claiming damages or 
compensation for a breach of it.’’ In the body of 
the opinion of the case last cited there isan analy- 
sis of the case of Brooks vy. Martin, 2 Wall. 70, 
which, by the Supreme Court of New Hampshire, 
in Manchester & L. R. Co. v. Concord R. Co., 
supra, was cited as a leading case in support of 
the erroneous doctrine stated in section 721, Mor. 
Priv. Corp. By this analysis it was clearly shown 
by Judge Cobb that, in the case of Brooks y. 
Martin, a recovery was sanctioned, chiefly be- 
cause, between the parties litigant, there had ex- 
isted a partnership, and the property of the part- 
nership had been the product of the money fur- 
nished by the party who had brought the suit. 
The discussion of this proposition may be fittingly 
closed by quoting from the above mentioned 
opinion, delivered by Judge Cobb, his quotation 
from the language of Chief Justice Marshall, in 
Armstrong v. Toler, 11 Wheat. 268, as follows: 
“Questions upon illegal contracts have arisen very 
often, both in England and in this country; and 
no principle is better settled than that no action 
can be maintained on a contract the considera- 
tion of which is either wicked in itself or prohib- 
ited by law.”” No argument is necessary to illus- 
trate the applicability of the rule just quoted to 





the facts of this case. 
trict court is affirmed. 


The judgment of the dis- 


Nore.—The law imposes certain limitations upon 
the freedom of contract by forbidding and refusing to 
enforce certain kinds of contracts. The contracts 
which the law thus discourages and forbids are of 
three kinds, viz: 1st. Contracts made in breach of a 
statute. 2d. Contracts made in breach of some rule 
of the common law. 3d. Contracts contrary to pub- 
lic policy. Lawson on Contracts, § 278. Where an 
act is expressly prohibited by statute, a contract to 
perform or in furtherance of the prohibited act is 
illegal and unenforceable. Mitchell v. Smith, 1 Binn. 
110; Seidenbender v. Charles, 4 Serg. & R#151; Bank 
v. Owens, 2 Pet. 527; Johnson v. Cooper, 2 Yerg. 524; 
Linn v. Bank, 2 Lll. 87; Persons vy. Jones, 12 Ga. 371; 
Adams y. Hackett, 27 N. H. 289; Woodworth vy. 
Bennett, 43 N. Y. 273; Buxten v. Hamblin, 32 Me. 
448; Capehart v. Rankin, 3 W. Va. 571; Jones v. 
Blocklidge, 9 Kan. 562; Foley vy. Speir, 100 N. Y. 552. 
And the same rule obtains where the contract is in 
violation of a statute, although not thereon expressly 
declared to be void. Fowler v. Scully, 72 Pa. St. 456, 
138 Am. Rep. 699. Where a contract made in violation 
of a statute is void, the subsequent repeal of the stat- 
ute does not make it valid. Woods v. Armstrong, 54 
Ala. 150; Banchor vy. Mansel, 47 Me. 58. In dealing 
with illegal transactions or contracts the main motive 
that actuates a court is a desire to discourage them. 
Lord Thurlow was of opinion that the most efficient 
means of attaining this object was to place the parties 
to these contracts in statu quo, and thus by unraveling 
all that had been done, at the instance of either party, 
to remove all hope of gain from their minds. Neville 
vy. Wilkinson, 1 Bro. Ch. 544. But it is very doubtful 
whether the knowledge by a party to a fraud, that if 
his confederate break faith with him he may have re- 
course to the law, and by it be replaced in his original 
position, would have avery deterrent influence. The 
more common sense view has been adopted that these 
parties should have no standing in court; that the sole 
reliance of the one must be the confidence reposed 
that the other shall fulfill his part of the corrupt 
agreement. In consonance with this, cases of this de- 
scription are generally decided by an application of 
the maxim, in pari delicto potior est canditio defend- 
entis. Therefore, as the principal case clearly shows, 
if a fraudulent or illegal contract is executory a court 
will refuse to enforce it; if executed it will refuse to 
divest the rights that have accrued thereby, whether 
the illegality proceeds from a disregard of a rule of 
public policy, or of the common law, or an infraction 
of the requirements of a statute; whether in fact the 
illegal act be malum in se or merely malum prohibitum. 
Therefore money paid (Newstead y. Hall, 58 Ill. 172), 
or goods delivered (Myers v. Neimrath, 101 Mass, 366), 
or land conveyed (St. Louis, etc. R. R. Co. v. Mathers, 
71 Lil. 592) under an illegal contract cannot be recov- 
ered back. The principal case so clearly states the 
principles governing this class of cases, and so ex- 
haustively cites the leading and older cases, that it 
seems here to append here only the very late cases on 
the subject. 

Recent Cases on the Subject—Iin an action for 
money had and received on certain city warrants, it 
appeared that defendant was city treasurer, and was 
charged with the duty of serving certain notices; that 
no provision for compensation has been made, though 
the city council had been accustomed to allow the bills 
for such expenses; that defendant employed plaint- 
iff’s intestate to serve the notices ata fixed salary, 
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and with an agreement that defendant should receive 
whatever money the council allowed for the services; 
that the council did allow bills as presented as though 
for money due intestate; and that orders payable to 
intestate were, with his consent, indorsed and appro- 
priated by defendant: Held, that even if the agree- 
ment was illegal, plaintiff could not recover, since it 
was fully executed. Leveroos v. Heis (Minn.), 53 N. 
W. Rep. 1155. A party toa contract, void as against 
public policy and unenforceable while executory, 
cannot recover sums of money stipulated to be paid 
him, even though he performs his promises. Oliver 
v. Gilmore, U. S. C. C. of App., 52 Fed. Rep. 562. Re- 
bates allowed by a firm, under an illegal agreement, 
cannot be*recovered back, though the agreement and 
rebates were known at the time to only one member 
of the firm, if he had authority to act for the firm in 
making a settlement with the other party to the 
agreement. McEwen v. Shannon, 25 Atl. Rep. 661, 64 
Vt. 588. A creamery firm bought some butter from 
plaintiff, and in settling for that, and for the draw- 
back of three cents per pound due plaintiff under the 
secret agreement for cream manufactured into butter 
during the first year of the agreement, a due bill was 
given plaintiff for the balance found due: Held, in 
an action against the creamery firm, that plaintiff was 
entitled to recover the amount of his due bill, such 
recovery leaving the parties to the secret agreement 
where they placed themselves. McEwen v. Shannon, 
25 Atl. Rep. 661, 64 Vt.583. A creditor of one who 
had sold all his property, and fled from the country, 
agreed with complainant that if he would procure the 
aflidavits and testimony of the debtor, and of two other 
witnesses, showing that no consideration was paid for 
said property, and that the purchaser knew of the 
debtor’s insolvency, he would give complainant a 
share of whatever he recovered upon a creditor’s bill 
filed by him against the debtor and said purchaser. 
Held that, the contract being illegal, the creditor, al- 
though he has recovered a large sum of money by 
help of it, will not be compelled by the courts to ac- 
count therefor to complainant. Goodrich v. Tenney 
(Ill. Sup.), 38 N. E. Rep. 44, 44 Ill. App. 331. Courts 
will not enforce an illegal contract for division of 
railroad earnings at the suit of one party thereto 
claiming to have performed its part thereof. Brooks 
v. Martin, 2 Wall. 70, distinguished. Central Trust 
Co. v. Railroad Co., 23 Fed. Rep. 306, disapproved. 
Chicago, M. & St. P. Ry. Co. v. Wabasia, St. L. & P. 
Ry. Co. (U.S. C. C. of App.), 61 Fed. Rep. 993. The 
fact that the statute prohibits a warehouseman from 
shipping grain for which a receipt has been given by 
him, without the written assent of the holder (Hill’s 
Code, Secs. 4201-4207), does not prevent a recovery by 
the warehouseman in assumpsit for wheat shipped 
without a receipt, on the ground that he is in “pari 
delicto,’? where the evidence shows that plaintiff sup- 
posed defendant had the receipts, and would turn 
them over on demand; as, to prevent a recovery in 
such case, there must be a manifest intent on the 
part the bailee to dispose of the wheat to the injury 
of the bailors. Miller v. Hirschberg (Oreg.), 37 Pac. 
Rep. 85. Where the officers, directors and share- 
holders of a railroad company designedly enter into 
an illegal and void lease of their railroad to another 
company, the court will not relieve them therefrom, 
they being in pari delicto. Olcott v. International & 
G. N. R. Co. (Tex. Civ. App.), 28 S. W. Rep. 728. 
Where the president of a savings bank induces the 
bank to loan money, and take as security a mortgage 
on land, in order that a mortgage belonging to him 
may be paid, the mortgagor cannot, in defense to an 








action by the bank to foreclose, claim that its mort 
gage is invalid, under Civ. Code, Sec. 578, prohibiting 
any oflicer of a savings corporation from directly or 
indirectly borrowing its funds. Savings Bank of Say 
Diego County v. Burns (Cal.), 38 Pac. Rep. 102, 104 
Cal. 473. A principal cannot recover money received 
by its alleged agent from the sale of lottery tickets de. 
livered to the latter by the former under an agreement 
that he shall account for the proceeds. Mexican In. 
ternational Banking Co. v. Lichtenstein (Utah), 3] 
Pac. Rep. 574. 








CORRESPONDENCE, 
SUGGESTED EVIDENCE. 
To the Editor of the Central Law Journal: 

The developments from psychological study haye 
brought forward some interesting phenomena. One 
of the most important is the subject of this article. It 
is not necessary to discuss the scientific features, vg 
non, of hypnotism, nor, indeed, to grant the fact or 
non-existence of that state. Certain it is that investi- 
gations at home and abroad have opened up a wide 
field for thoughtfulness upon the proved phenomena 
and well-nigh established conditions. Such investiga 
tors as Liebault, Bernheim, Charcot, Binet and Fere, 
and others, of France; Moll, Kraft-Ebig, Bentivegrin, 
Lilienthal and Forel, of Germany, and many in our 
own country, under various theories and designations 
of the condition, have brought into one common 
search-ground the therapeutic and legal aspects, such 
as never before known. The effects of “‘imagination” 
upon the physical organism have long been recognized, 


though hitherto unexplained. The same effects upon 


the psychical are beginning to be observed and sought 
after. Inthe normal organism imagination may de- 
velop disturbances without apparent physical cause. 
This is true in both physical and psychical. We may 
think of nauseau until we vomit; we may fancy a fact 
until we believe it. The line of demarkation becomes 
less discernible as we study the laws of body and of 
soul. 

The susceptibility of the human mind to the influ- 
ences of its environment; the impressions it uncon- 
sciously receives and acts upon; its prejudices; its 
innate perceptions; its automatic initiatives; its be- 
lief in demonstrated errors; its many inexplicable 
features are recognized by the thoughtful ones the 
world over. Ali of this is known and taken into ac 
count by the physician when he examines and pre 
scribes for his patient; by the lawyer when he ascer- 
tains and arranges and elicits his proof, and should be 
by the minister when he promulgates his dogma. 
Juries are instructed that in weighing the testimony 
of the witnesses before them they may take into ac 
count the appearance of the witness, his manner of 
testifying upon the stand, his motives, his interest, 
his means of knowing the facts about which he testi- 
fies, and those thousand and one matters which lead 
to the belief in, or discredit of, his testimony. Yet, 
though comprised within these tests, mention is never 
made of that prominent feature of all minds, its sus- 


ceptibility to suggestion, from within itself, from ex- 


ternals. 

Proof, and as absolute as it is possible to obtain, 
with added and superadded confirmation, is the end 
sought in all investigations. With concrete matter 
the subject offers fewer complexities, but where facts 
are to be established from the testimony of human 
minds, the difficulties, though apparently seduced to 
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the truth or falsity of the witness, are much more 
serious. Every lawyer knows, at sometime in his 
professional experience, of cases where witnesses, 
worthy of credit and of unimpeachable veracity, have 
testified ‘falsely’? to material matters, though they 
were honest in their own beliefs. Two reputable and 
equally reliable parties assert exactly the opposite, 
each with absolute belief in the truth of his state- 
ments. Each one is known to be incapable of false- 
hood, yet both cannot be correct. In the absence of 
conscious falsehood in the witness, whence an expla- 
nation? 

To illustrate: Sometime since the writer was called 
upon, in his professional capacity, to advise upon a 
trivial assault case. The assailant was a proud, repu- 
table, honorable gentleman, of quick temper and hot 
blood. The circumstances, in his judgment, required 
vindication. He insisted upon trial, as the unfortu- 
nate affair had occurred upon the public thorough- 
tare. In the privacy of the office he confessed himself 
tobe the aggressor. Two reputable gentlemen, one a 
professional man of high standing, the other a pros- 
perous merchant, passed by at the time of the occur- 
rence. They testified that the assailant had been the 
assailed. The defendant was not permitted to go 
upon the stand. Cross-examination could not shake 
the testimony of the witnesses. Afterward, in con- 
yersation with these witne in pr of the de- 
fendant, and after they had heard his account, and 
they were convinced of their error, they stated that 
their first impressions had been as he stated to them. 
Upon talking together immediately ufter the affray, 
and seeking a reason for such conduct in one whom 
they knew to be so far above such behavior, they sug- 
gested to themselves that he must have been first 
attacked, and this satisfactory suggestion led them to 
believe it and they so testified. 

The wish is often truly the father to the thought. 
M. Liegeois, professor of law at Nancy, tells of many 
curious incidents noted by himself. Similar ones are 
also noted by Bernheim, Bentivegni, Lilienthal, Forel, 
Max Dessoir and many other psychologists who have 
studied these peculiarities. The concensus of opinion 
seems to be that with or without apparent hypnotic 
phenomena some people can be made to believe that 





they have witnessed certain scenes or acts which have 


not existed. The Tisza-Eslar affair is a good illustra- 
tion. Observation has proved, too, that it is not chil- 
dren alone who give false testimony in good faith. 
Matured and serious adults who appreciate the sanc- 


* tity of an oath and desire to tell the truth, have hon- 


estly testified to a falsehood. The experiments made 
by Liegeois, Bernheim and Liebault are of peculiar 
interest and well worth study. They have each made 
persons of good intelligence believe that they have 
witnessed thefts, murders and facts which never ex- 
isted, by simple suggestion without any indication of 
the hypnotic state. 

Would it not,be well for abreast-of-the-times lawyers 
and judges to investigate this interesting and import- 
ant subject? Cc. C. B. 
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1. ACCIDENT INSURANCE — Conditions.—In an action 
on an accident policy, evidence that insured, who was 
free from disease so far as his family or physician 
could discover, directly before the fall which caused 
his death, was seen to stagger, does not conclusively 
prove that the fall was caused by ‘‘fits or vertigo,” so 
as to avoid the policy, under a condition avoiding the 
same in such event; physicians testifying that in- 
sured’s conduct might have been due to other causes.— 
MEYER V. FIDELITY & CASUALTY CO. NEW YORE, 
Iowa, 65 N. W. Rep. 328. 

2. ACTION ON CONTRACT—Evidence.—In an action on 
acontract containing a condition precedent to plaint- 
iff’s right of recovery, where plaintiff fails to allege 
performance of such condition, and defendant fails to 
take advantage of the defect by demurrer or motion in 
arrest, plaintiff need not prove the performance of 
such condition to entitle him to recover.—CLARK V. 
Ross, Iowa, 65 N. W. Rep. 340. 

3. ADMINISTRATION—Sale of Land.—Where an admin- 
istratrix has her intestate’s land sold to pay debts, 
causes itto be bid in by athird party for her benefit, 
and afterwards had it transferred to another person, 
who has notice of the transactions, the latter’s title 
may be set aside at the suit of the heirs.—O’CONNOR V. 
MAHONEY, IIl., 42 N. E. Rep. 378. 

4. ADMINISTRATORS — Final Discharge.—Where the 
final report of an admiuistratrix is approved, and the 
administratrix discharged, the court cannot reappoint 
such administratrix for the purpose of allowing her to 
sue on an uncollected claim due the estate; such claim 
having, on approval of the final report, vested in the 
heirs, leaving no assets upon which to order further 
administratiou.—JORDAN Vv. HUNNELL, Iowa, 65 N. W. 
Rep. 302. 

5. ADVERSE POSSESSION.—That a person planted to- 
bacco on different portions of land for more than the 
statutory period, the land not being inclosed except 
for the period it was cultivated, does not show ad- 
verse possession.—HAMILTON v. ICARD, N. Car., 23S. E. 
Rep. 354. 

6. ADVERSE POSSESSION — Limitation of Actions.— 
Under the Ohio statute which provides that “an action 
for the recovery of the title or possession of real prop- 
erty can only be brought within twenty one years af- 
ter the cause of action accrues” (Smith & B. Rev. St. § 
4977), and the construction placed thereon by the Su- 
preme Court of the State, an open, notorious, exclu- 
sive, and adverse possession of land for 21 years, with 
or without color of title, whether continuous in the 
first possessor, or tolled in persons claiming under 
him, and whether with or without knowledge of the 
existence of another title, confers upon the original 
possessor, or those claiming under him, an indefeasi- 
ble title in fee.—ELDER V. MCCLASKEY, U. S.C. C. of 
App., 70 Fed. Rep. 529. 
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7. ALTERATION OF NOTE — Redelivery to Payee.— 
Where a note was delivered by the payee to the maker 
to purchase stock, and the maker transferred it, in 
payment for stock, to one of two owners thereof, who 
altered the note by reducing the rate of interest and 
afterwards transferred it to the other owner, who re- 
delivered it to the payee upon an agreement to rescind 
the;purchase of stock, the payee cannot recover on the 
note, as against the parties not consenting to the alter- 
ation.—KEENE Vv. WEEKS, R.1., 33 Atl. Rep. 446. 


8. APPEAL—Claims against Decedents.—A proceed- 
ing in the county court for allowance ofa claim against 
the estate of a decedent is not a suit or proceeding at 
law or in chancery, within the purview of Act June 6, 
1887, providing for appeals from county to appellate 
courts in all suits or proceedings at law or in chanc- 
ery.—GRIER V. CABLE, II!., 42 N. E. Rep. 395. 


9. APPEAL—Parties.—An appeal,taken during vaca- 
tion of court, which does not join as coappellants all 
the joint judgment defendants, will be dismissed.— 
DENKE- WALTER V. LOEPER, Ind., 42 N. E. Rep. 358. 


10. APPEALABLE ORDERS—Receivers.—An order au- 
thorizing a receiver to issue receiver’s certificates, 
which shall be a first lien on the property in the hands 
of the court, and to expend the proceeds in the main- 
tenance of the railroad, is appealable.—STATE V. PORT 
Roya. & A. Ry. Co., S. Car., 238. E. Rep. 380. 


11. APPLICATION OF PAYMENT.—Where a bank hold- 
ing secured and unsecured notes, after the destruction 
by fire of the maker’s stock, garnished the insurance 
companies, and afterwards accepted a proposition of 
the maker to, dismiss the garnishment proceedings, 
release part of the insurance, and take an assignment 
of the balance, it has no right to apply the amount as- 
signed on the unsecured debt, it being sufficiently pro- 
tected as to the secured notes, where the maker, be- 
fore the assignment was realized upon, directed ap- 
plication of the proceeds to the secured debt.—ROSEN- 
BAUM V. MERIDIAN NAT. BANK, Miss., 18 South. Rep. 
549. 

12. ASSIGNMENT FOR BENEFIT OF CREDITORS.—A cred- 
itor may maintain an action upon the original claim 
against an assignor who has made an assignment for 
the benefit of creditors, which is stillopen, and recover 
a personal judgment against him for the amount due, 
notwithstanding such creditor has presented a claim 
against the estate which has been disallowed by the 
assignee, and from which said ruling of the assignee 
an appeal is pending in the district court.—SHULLS- 
BURG BANK V. EASTERN KANSAS BANKING CO., Kan., 42 
Pac. Rep. 835. 

13. ASSUMPSIT — Money Received.—Where a lumber 
dealer purchased goods from his debtor, to be credited 
on the debt, and the debtor ordered thé goods to be 
shipped by another, who, supposing the order was 
from the dealer, shipped the goods to him, and the 
dealer received them thinking they were from the 
debtor, and sold them in the course of his business, 
the dealer is liable to the shipper in an action for 
money had and received for his use, for the price for 
which they were sold, though such dealer had not col- 
lected such price.—BURTON LUMBER CO. V. WILDER, 
Ala., 18 South. Rep. 552. 


14. ASSUMPSIT—Set-off.—In assumpsit for advances on 
logging contracts, defendant cannot set off items {for 
cutting, hauling, and skidding a quantity of logs, 
amounting to a certain sum, where liens and attach- 
ments are filed against such logs for an amount ex- 
ceeding defendant’s charges. — BACKUS V. MORRILL, 
Mich., 65 N. W. Rep. 273. 

15. ATTACHMENT—Action for Wrongful Attachment. 
—Code, § 2961, relating to actions on attachment bonds, 
provides that the plaintifftherein may recover reason- 
able attorney’s fees if the attachment was wrongfully 
sued out, and there was no reasonable cause to believe 
the ground upon which the same was issued to be 
true: Held, that said fees cannot be recovered unless 
both of such conditions are shown to exist, and there- 





@ ~ 
fore, where the ground of attachment was that defen. 
ant was a non-resident, and he was in fact a non-reg, 
dent, he cannot recover such fees, though th 
attachment was served by fraudulently inducing hiy 
to come into the State.—DICKINSON V. ATHEY, lowa,§ 
N. W. Rep. 326. 


16. BANKS AND BANKING — Collections.—Where thy 
owner of a note places it in a bank for collection, 
without any understanding or instructions other thay 
‘*when due, please collect, and apply proceeds to my 
paper,” and the said bank voluntarily selects a pergoy 
to present said note at the place named therein, ang 
demand and receive payment thereon, and said perso, 
so selected does collect the amount due upon said note, 
held, that the person so selected is the agent of th 
bank selecting him; that the said bank must be cop. 
sidered as having collected said note; and that sai 
bank is liable to said owner forthe amount so collected 
—FIRST NAT. BANK OF GIRARD V. CRAIG, Kan., 42 Pag 
Rep. 830. 


17. CARRIERS—Injury to Freight—Connecting Lines, 
—Goods received by a railroad company from a cop. 
necting line, to be transported over its own road, ar, 
in the absence of a statement to the contrary in its rm 
ceipt for the goods, presumed to have been received 
as in good order, within the meaning of section 20&@ 
the Code.—GEORGIA RAILROAD & BANKING CO. V. FoR 
RESTER, Ga., 23S. E. Rep. 416. 


18. CARRIERS — Passenger — Omission of Agent 
Stamp Ticket.—Plaintiff purchased from the defen#- 
ant railway company a round-trip ticket from P to§ 
and return, one of the conditions of which, printeda 
its face, was that the return coupon would not & 
honored for passage unless the passenger was identi- 
fied by the agent at S, before returning, and the coupo 
signed by him, and witnessed and stamped by sue 
agent. Plaintiff when about to return from §, pre 
sented his ticket to the agent there, signed it for the 
purpose of identification, and banded it to the agent, 
at the same time asking for a sleeping car ticket. The 
agent took the ticket to the rear of his office, and, re 
turning with it, banded it to plaintiff, folded up with 
the sleeping-car ticket. Plaintiff put the ticket, # 
folded, in his pocket, and did not discover until be 
was on the train onthe way to P, that the agent had 
omitted to stamp the ticket, for which cause plaintif 
was ejected from the train by the conductor upon bis 
refusal to pay fare: Held, that the plaintiff, having 
done all that he was required to do, and being justified 
by the circumstances in believing that the agent hag 
duly stamped the ticket, was a legal passenger upol 
the train, and the railway company was liable in dam 
ages for his expulsion.—NORTHERN Pac. R. Co. % 
PausoN, U. 8S. C. C. of App., 70 Fed. Rep. 585. 


19. CARRIERS OF GoODS—Defective Refrigerator Cat 
—Where a railroad company undertakes to carry bau 
in a refrigerator car, and they are damaged in transit 
by reason of a defect in the car, the company is nd 
relieved of responsibility therefor by the fact thatit 
had the car inspected by the packer from whom the 
hams were bought.—CHICAGO & A. R. Co. Vv. DAVE, 
Ill., 42 N. E. Rep. 382. 


20. CHATTEL MORTGAGES — Foreclosure.—Where the 
mortgagor was present, and acquiesced in a chatté 
mortgage foreclosure, at which the mortgagee bid ® 
the property, an attaching creditor, who had not levied 
on the particular property sold, cannot collaterally a& 
tack the sale, though it was not conducted in stritt 
conformity to law.—BROWN v. MYNARD, Mich., 6%. 
W. Rep. 293. 

21. CHATTEL MORTGAGE — Preferring Creditor. 
debtor, although in embarrassed condition, and evel 
in failing circumstances, may prefer one of his creé 
itors, to the exclusion of other creditors, if he actsi 
good faith in such preference, and such preferent 
may be made by way of chattel mortgage on so much 
of his property as is necessary to secure the paymeit 
of the debt.—HADLEX V. ADSIT, Kan., 42 Pac. Rep. 8% 
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92, CHATTEL MORTGAGES—Senior and Junior Mort- 
gagees.—The holder of a junior mortgage on personal 
property, who, with knowledge of the existence of a 
senior mortgage thereon, receives the mortgaged 
property from the mortgagor and with his consent ap- 
propriates it, in whole or in part, to the satisfaction of 
thejunior mortgage, and then places it beyond the 
reach of an execution issued upon the foreclosure of 
the senior mortgage, is liable tothe plaintiff in that 
execution forthe value of the property thus received 
and disposed of—not, of course, exceeding the amount 
due upon such execution. This is true although the 
junior mortgagee did the acts mentioned solely for the 
the purpose of collecting his own debt.—HARRIS V. 
GRANT, Ga., 23S. E. Rep. 390. 

93, CHATTEL MORTGAGES — Validity — Possession by 
Mortgagor.—The validity of chattel mortgage on a 
stock of {merchandise is not impaired by a contempo- 
raneous verbal agreement that the mortgagor may re- 
main in possession of the goods, sell the same in the 
usual course of trade, and apply the proceeds to the 
mortgage debt.—HEILBRONNER V. LLOYD, Mont., 42 
Pac. Rep. 853. 

244. CONTRACT — Account Stated—Counterclaim.—An 
employer who, after performance of services by an 
employee under contract, agrees to pay the employee, 
in“full discharge of the contract and in full settle- 
ment thereof,” a certain sum for his services, cannot 
maintain an action against the employee for damages 
caused by his negligent performance of the service, in 
the absence of ashowing that the settlement was fraud- 
ulently procured.—GRISWOLD V. PIERATT, Cal., 42 Pac. 
Rep. 820. 

%. CONTRACT—Execution—Mutuality.—Where a con- 
tract, drawn as if to be executed by two parties, is 
signed by only one of them, but is accepted and acted 
on by the other, it is as binding as if signed by both 
parties.—-VOGEL V. PEKOG, Ill., 42 N. E. Rep. 386. 

2%, CONTRACT—Omissions by Fraud—Parol Evidence.— 
Plaintiff and defendant having contracted in writing to 


. exchange certain realty for personalty, plaintiff cannot 


show by parol that defendant represented the land to 
be worth much more than it really was, and that such 
representation was omitted from the contract by 
fraud, in an action on an implied promise to pay the 
difference in value. —WARNES V. BRUBAKER, Mich., 65 
N. W. Rep. 276. 

27. CONTRACT OF INDEMNITY — Extent of Liability— 
Public Volicy.—A stipulation between plaintiff and de- 
fendant that the voucher or other evidence of pay- 
ment by the plaintiff to the employer should be con- 
elusive evidence against the defendant as to the fact 
and extent of his liability to the plaintiff held void, as 
against public policy, in so far as it made such voucher 
or other evidence of payment conclusive evidence.— 
FIDELITY & CASUALTY CO. OF NEW YORK V. EIKHOFF, 
Minn., 65 N. W. Rep. 351. 

28. CONTRACT TO MAKE A WILL.—A complaint against 
the estate of one deceased, alleging that decedent’s 
husband declared that he would make provision in his 
will for labor performed by claimant, but that said 
husband did not make such provision, and that dece- 
dent, who inherited all her husband’s estate, in con- 
sideration that claimant would not bring any suit 
against the estate of her husband, promised that she 
would provide forthe payment of said labor by her 
will, but that she did not make such provision, states 
& good cause of action.—PURVIANCE V. PURVIANCE, 
Ind., 42 N. E. Rep. 364. 

23. CORPORATIONS — Estoppel.—A stockholder who 
has paid for his stock is not personally liable to the 
creditors of the corporation because it carried on busi- 
hess before its capital stock had been subscribed for, 
where he had no notice that such stock had not been 
subscribed for, or of any intent to carry on an illegal 
corporation. — AMERICAN MIRROR & GLASS-BEVELING 
00. v. BULKLEY, Mich., 65 N. W. Rep. 291. 

30. CORPORATIONS—Management.—A court will not 
interfere in the internal policy and management ofa 





corporation, unless itis manifest that it is about to 
exceed its corporate powers, and do an actin fraud of 
the rights of stockholders.—LOWE V. PIONEER THRESH- 
InG Co., U. 8. C. C. (Minn.), 70 Fed. Rep. 646. 


31. COUNTIES—Boundaries.—Pol. Code, § 3969, provid- 
ing that the survey of the boundary lines between 
counties may be “made by the surveyor general,” on 
application of the board of supervisors of any county 
affected thereby, does not require that the survey 
should be made personally by the surveyor general or 
his deputy. His approval of a survey by a surveyor 
appointed by him is sufficient. — RICE v. TRINITY 
County, Cal., 42 Pac. Rep. 809. 


82, CRIMINAL EVIDENCE — Burglary. — On trial for 
breaking into a store in the night, with intent to com- 
mit larceny, the indictment also containing a count 
for larceny, bottles of peppermint, brought from the 
store at the time of the trial, Were admissible to iden- 
tify similar bottles found in defendant’s house after 
the burglary.—PEOPLE Vv. VAN DaM, Mich., 65 .N. W. 
Rep. 277. 

33. CRIMINAL EVIDENCE—Receiving Stolen Goods.— 
On a trial for receiving stolen goods, evidence of 
previous transactions between defendant and the 
thief, in reference to other stolen property, is admis- 
sible to show knowledge that the goods were stolen.— 
STATE V. FEUERHAKEN, Iowa, 65 N. W. Rep. 299. 


34. CRIMINAL LAW—Disorderly House—Construction 
of Statutes.—3 How. Ann. St. § 1997a, declares that all 
keepers of bawdyhouses, or houses for the resort of 
prostitutes, shall be deemed disorderly persons. Sec- 
tion 9286, provides that every person who shall keep a 
house of ill fame, resorted to for the purposes of pros- 
titution, shall be punished: Held, that a person can- 
not be punished for the same transgressionjunder both 
statutes.—PEOPLE Vv. Cox, Mich., 65 N. W. Rep. 283. 


35. CRIMINAL Law—Evidence—Confession.—A person 
accused of crime was promised by the State’s attorney 
that, if he would make a written statement of the facts, 
it should not be used against him. He did so, and the 
State’s fattorney, not being satisfied with the state- 
ment, then asked him to come to the latter’s office, and 
make an oral statement, which the accused did, be- 
lieving that it would not be used against him: Held, 
that such oral statement, being induced by promises, 
could not be proved against him.—ROBINSON v. PEO- 
PLE, Ill., 42 N. E. Rep. 376. 

36. CRIMINAL LAW—Insolvent Banks—Receiving De- 
posits.—On trial of an indictment of a banker for re- 
ceiving money when insolvent, where defendant, to 
show want of connection with the transaction, testi- 
fied that, on the morning of the day the deposit was 
made, he left the town where his bank was located, and 
went to W, afterj{promising to telephone his son, 
left in charge of the bank, if things did not look favor- 
able, not to receive deposits, and that he sent that 
message, the court was not required to confine the 
cross examination to what defendant did at W.—STaTE 
Vv. EIFERT, Iowa, 65 N. W. Rep. 309. 

87. CRIMINAL Law — Witnesses — Impeachment.— 
Where, on trial of four persons for an affray, three of 
them have testified, and the fourth, who was their an- 
tagonist, is called in his owa behalf, his codefendants 
have the same right to impeach him as though he were 
a State’s witness.STATE V. GOFF, N. Car., 23 S.E. 
Rep. 355. 

38. CRIMINAL LAW — Witness — Investigation before 
Grand Jury.—Where a witness before a grand jury re- 
fuses to testify, it is proper for the court, before whom 
the witness is brought, after declaring that the witness 
had the right to refuse to testify on the ground that 
his testimony might tend to incriminate him, to direct 
the witness to return for further examination before 
the grand jury, as the law exonerates him from answer- 
ing self-incriminating questions only.— STATE V. 
LEwISs, Iowa, 65 N. W. Rep. 295. 

39. CRIMINAL PrRacticE—Conspiracy.—In an indict- 
ment under Rey. St. § 5440, for conspiring to defraud 
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the United States, it is sufficient to charge an unlaw- 
ful combination and agreement as actually made, and 
in addition to describe any act by one of the parties 
as an act relied on to show the agreement in operation, 
without showing how such act would tend to effect the 
object, or that the object was actually feffected.— 
UNITED STATES V. BENSON, U.S. C. C. of App., 70 Fed. 
Rep. 591. 


40. CRIMINAL PRACTICE—Larceny.—An indictment for 
stealing the property of “John F. Hinckley” may be 
sustained by proof that it belonged to “J. F. Hinck- 
ley.’’—LITTLE V. PEOPLE, IIl., 42 N. E. Rep. 389. 


41. DEATH BY WRONGFUL ACT—Negligence of Fellow- 
servant.—A ‘‘chain gang boss” is not a fellow-servant 
ofa ‘‘chain gang prisoner,” and the employer of the 
“boss” is responsible for wrongful or negligent acts on 
the part of the latter, by which a prisoner is deprived 
of his life.—BOSWELL Vv. BARNHART, Ga.,, 23S. E. Rep. 
414. 

42. DEED—Forcible Detainer—Evidence.—In a svm- 
mary proceeding to recover possession of land, a deed 
purporting to convey the premises in question to 
plaintiff, is admissible to show plaintiff’s right of pos- 
session.—GALE V. ECKHART, Mich., 65 N. W. Rep. 274. 


43. DEED—Married Woman-—Surety for Son’s Debt.— 
Ifa married woman conveys land to her son for the 
purpose of enabling him to pledge it to a third person 
as security fora debt due, or to become due, to that 
person by the son, and this is a mere colorable trans- 
action, growing out of ascheme suggested by the cred- 
itor in order to make her, in fact, a surety for the son’s 
debt, although she did not become nominally bound 
therefor, the transaction was, as to her, contrary to 
law and void. If, on the other hand, there was no ele- 
ment of suretyship in the transaction, and the mother 
deliberately conveyed the land to the son, simply to 
enable him to secure thereby his own debt, she was 
bound by her deed.—NATIONAL BANK OF ATHENS V. 
CARLTON, Ga., 23S. E. Rep. 388. 


44. DIVORCE—Support of Children.—Under How. Ann‘ 
St. § 6245, providing that where a divorce is granted to 
a wife the court may decree to her such part of the 
husband’s estate as is reasonable for the support of 
children committed to her care, the court cannot 
direct that an amount awarded for the support ofa 
child be paid to the guardian of the child instead of to 
the wife.—SWINEY V. SWINEY, Mich., 65 N. W. Rep. 287. 


45, DEED TO RELIGIOUS SOCIETY—CharitaLle Use.—A 
conveyance of land to the rector, churchwardens and 
vestrymen of an unincorporated religious society, to 
be used for church purposes, is valid as a conveyance 
in trust for a charitable use.—ALDEN V. RECTOR OF ST. 
PETER’S PARISH, III., 42 N. E. Rep. 392. 


46. EJECTMENT—Condemnation Proceedings—Collat- 
eral Attack.—In an action of ejectment, where it is 
shown that, subsequent to the commencement of the 
action, the defendant had begun proceedings for con- 
demnation of the premises in dispute, and that in those 
proceedings an order had been made authorizing him 
to retain possession thereof during the pendency of the 
proceedings, which were still pending, such order is a 
defense to the action.—BYRNES V. DOUGLASS, Nev., 42 
Pac, Rep. 798. 

47. EMINENT DOMAIN—Jury Trial.—The legislature 
has power to give the State a right to jury trial in pro- 
ceedings to condemn land for State purposes.—Con- 
DEMNATION OF CERTAIN LAND FOR NEW STATE HOUSE, 
R. I., 33 Atl. Rep. 448. . 


48. ESTOPPEL — Fraudulent Conveyances.—One who 
purchases land, knowing that another claims title 
thereto under a mortgage procured by false represen- 
tations, cannot attack such mortgage on the ground of 
such representations.—Pass Vv. LYNCH, N. Car., 23S. E. 
Rep. 357. 

49. EsSTOPPEL—Representations.—W, after obtaining 
an attachment against his debtor’s property, bought 
from him his stock of goods, the price to be credited 
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onthe debt. H afterwards represented to M, anothe 
creditor, that he took the goods under the attachment, 
M induced the debtor to assign to him the part Of the 
stock exempt: Held, in an action against W by Mig 
the conversion of the exempt stock, that H wasng 
estopped to claim the stock under the sale, where, be 
fore bringing the suit, M was notified that W Claimed 
under such saie, and the representations in no w 
affected M’s conduct.—MEISEL V. WELLES, Mich., 6¥ 
W. Rep. 289. 

50. EVIDENCE—Books of Account.—Books of accougt 
are not admissible in evidence wherethe party Offering 
them fails to show that the charges were made in the 
ordinary course of business, nor that the books shoy 
a continuous course of dealing with persons generally, 
or several items of charge at different times againg 
the other party, and none of the charges are verified tp 
the effect that they are just and true, and no reason 
given for the failure to make such verification. Code, 
§ 3658.—ARNEY V. MEYER, Iowa, 65 N. W. Rep. 337, 





51. EXECUTION SALE—Eviction of Purchaser.—Pro. 
ceedings instituted by a judgment creditor, in whieh 
the judgment, execution and sale thereunder are de 
clared void, andthe judgment creditor awarded ade 
cree for the full amount of his claim, are equivalentty 
an eviction of the purchaser at the execution sale 
within Code Civ. Proc. § 347, providing that, if the pur 
chaser of real property sold on execution be evicted 
therefrom in consequence of irregularities in the pro- 
ceedings, he may recover from the judgment creditor 
the price paid.—ELLING V. HARRINGTON, Mont., 42 Pag, 
Rep. 851. 

5%. FEDERAL COURTS—Diverse Citizenship—Failureto 
Detend.—Where a federal court once acquires jurisdi¢ 
tion by reason of the diverse citizenship of the partie 
to an actual controversy, such jurisdiction is not ar 
rested by the fact that, after the action is begun by 
service of process, defendant does not continue tore 
sist complainant’s demands.—PaRK v. NEW YORK, |L. 
E. & W. R. Co. (U. 8. C.C.), N. Y., 70 Fed. Rep. 641. 

53. FEDERAL CouRTS —Imputed Negligence. — The 
question whether or not the negligence of a parent 
should be imputed to a child of tender years is one o 
general law, upon which a federal court will be guided 
by its own views of that law, and is not bound by the 
decisions of State courts.—BERRY v. LAKE ERIE & W. 
R. Co., U. 8. C. C. (Ind.), 70 Fed. Rep. 679. 

64. FIXTURES.—Machinery, such as planers, molders, 
belting, shafting and the like, placed in and attached 
to a mill in order to carry out the obvious purpose for 
which it was erected, or to permanently increase its 
value for use as a manufacturing establishment, and 
not intended to be moved about from place to place, 
but to be permanently used with the building, becomes 
a part of the realty, although such machinery may be 
removable without injury either to itself or the build 
ing.—CUNNINGHAM V. CURETON, Ga., 23S. E. Rep. 4% 

55. FRAUDULENT CONVEYANCES—ACtion to Set Aside, 
—In an action by a creditor to set aside a deed as fraud: 
ulent, declarations by the grantor, after the delivery of 
the deed, as to his fraudulent intent in making it, are 
not admissible against the grantee where it isnot 
shown that the grantee had notice of such intent.- 
NEUFFER V. MOEHN, Iowa, 65 N. W. Rep. #34. 

56. FRAUDULENT CONVEYANCE — Title Taken it 
Stranger.—Where the purchaser of a tract of land whe 
isin debt has the grantor, when paid the considera 
tion, execute a deed of general warranty to a third 
person, and the purchaser has the deed so made 
hinder and delay his creditors, the deed is binding be 
tween the parties, and said real estate is subject to the 
lien of a judgment rendered prior to the executionot 
such a conveyance against a person to whom such 
conveyance is made: Held, further, that such lien 8 
superior to that of amortgage executed at the samé 
time as the deed, where the mortgagee had knowledge 
of the fraudulent purpose of the purchaser in having 
the land so conveyed.—HAWLEY V. SMEIDING, Kan.,# 
Pac. Rep. 841. 
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§7. GARNISHMENT — Liability of Insurance Agent.— 
Where an insurance company,in consideration of a 
surrender by defendant of his policy, agreed to send to 
its agent, for defendant, a cashier’s check for a certain 
sum, payable to defendant’s order, the insurance agent 
pecame agent for defendant, so that the mailing of the 
check to him was a delivery to defendant, and the 
amount thereof could not be reached by a subsequent 
garnishment against the company. — CAMPBELL V. 
HannEY, R. 1., 33 Atl. Rep. 444. 

68. HIGHWAYsS—Dedication.—A conveyance of lots as 
pounding on a strect, laid out over the grantor’s land 
on a public or private plat but not opened is, as against 
the city secking to take the land occupied by the street 
for street purposes without compensation, a dedica- 
tion of only so much of the land occupied by the street, 
ineither direction, as will enable the grantee and his 
successors to reach some other opened or unopened 
public way.—MAYOR, ETC., OF BALTIMORE V. FRICK, 
Md., 33 Atl. Rep. 435. 

59. High wAy—Obstruction.—Where the line of a high- 
way is altered with the consent of the owner of the 
Jand taken for the change, and the public use the road 
as altered for 26 years, and it is included in the road 
district of u town, and is in charge of the town over- 
seers, and the citizens are assessed for its mainte- 
nance, the land taken for the change becomes a public 
highway, though the boundaries of the road thereon 
have not been ascertained by the highway commis- 
sioners, or the exterior lines of the road marked out. 
—WAKEMAN V. WILBUR, N. Y., 42 N. E. Rep. 341. 

60. HOMESTEAD—Married Woman—Abandonment.— 
Awoman who married and went to live with her hus- 
band on a farm leased by him, leaving the greater part 
of her furniture stored in her homestead, and with the 
intention of returning after the expiration of the lease, 
did not abandon her homestead so as to subject the 
same to execution sale.—REESEMAN V. DAVENPORT, 
Iowa, 65 N. W. Rep. 301. 

61. INSURANCE—Conditions—Vacant and Unoccupied. 
-A dwelling house in which insured lived at the time 
the policy thereon was issued, on the removal of his 
family therefrom to a house near by, becomes ‘‘ Vacant 
and unoccupied,” within the meaning of such words in 
the policy, avoiding it in such event, though the house 
isstill slept in occasionally by the employees of in- 
sured, and visited by his wife daily, for the purpose of 
getting therefrom provisions stored therein.—AGRI- 
CULTURAL INS. CO. OF WATERTOWN, N. Y., V. HAMIL- 
TON, Md., 33 Atl. Rep. 429. 

62. 1 TEKPLEADER—Necessary Allegations.—A bill of 
interpleader must show that two or more persons have 
preferred claims against complainant for the same 
thing; that complainant has no beneficial interest in 
the thing claimed, and that he cannot determine, with- 
out hazard to himself, to which of the several claim- 
ants the thing belongs. A bill of interpleader will not 
lie as to'those defendants whose claim is for unliquida- 
ted damages sounding in tort, the interest of their co- 
defendants being in the fund itself.—NORTH Pac. LuM- 
BER CO. v. LANG, Oreg., 42 Pac. Rep. 799. 

63. INTOXICATING LIQUORS — Sale by Druggist.—A 
druggist, in good faith, selling tincture of ginger asa 
medicine, cannot be convicted of selling intoxicating 
liquors because the buyer diluted the drug with water 
and drank itas an intoxicant.—BERTRAND V. STATE, 
Miss., 18 South. Rep. 545. 

64. JUDGMENT—Liability of Heir—Debts of Testator.— 
In Kansas a personal judgment cannot be obtained 
against an heir for the liability of his testator, except 
in accordance with the provisions of paragraph 2958 of 
the General Statutes of 1889.—HAMBLIN V. ROHRBAUGH, 
Kan., 42 Pac. Rep. 834. 

65. JUDGMENT—Lien.—Where a motion to set aside a 
default judgment is made on the day after its rendi- 
tion, the same day it was enrolled, which is continued 
Until next term, at which the judgment is modified, the 
judgment does not become a fixed one until after the 
Motion is decided, and enrollable so as to become a 








lien on defendant’s land; and therefore other judg- 
ments rendered and enrolled pending the motion are 
superior liens.—CRANE V. RICHARDSON, Miss., 18 South. 
Rep. 542. 

66. JUDGMENT — Usury as a Defense. — Where, as 
against one claiming title to land under a deceased 
person, the right of a judgment creditor of the estate 
of the latter to subject the land to the satisfaction of 
the judgment depends upon the validity of a deed made 
by the deceased for the purpose of securing the debt 
upon which such judgment is founded, it is the right 
of the person so claiming under the deceased to attack 
the deed in question as being void for usury.—RYAN V. 
AMERICAN FREEHOLD LAND MORTGAGE CO., Ga., 23S, E. 
Rep. 411. 

67. JUDICIAL SALES—Notice—Rights of Purchaser.— 
The failure of the trustee to advertise the sale as re- 
quired by the decree, coupled with the fact that the 
land was sold for much less than its real value, au- 
thorizes the court to set aside the sale, as against the 
purchaser.—CONROY V. CARROLL, Md., 33 Atl. Rep. 423. 

68. LANDLORD AND TENANT—Lease—Covenants.—The 
covenant of a lessor to “keep” the outside of the 
building in good repair requires him to put it in good 
rengir where, at the execution of the lease, it was out 
of repuir.—MILLER V. MCCARDELL, R. I., 33 Atl. Rep. 
445. 

69. LANDLORD AND TENANT—Lease—Forfeiture—Non- 
payment of Taxes.—Where a lease for the life of the 
lessee recites that the consideration thereof is a deed 
by the lessee of her interest in the premises, except a 
life estate therein under the lease, and it is provided 
in the printed part of the lease that the lessee shall 
keep the premises in repair, and that, on a breach by 
the lessee ‘‘of any of the covenants herein contained,” 
she will surrender possession, and following is a writ- 
ten clause, providing that, ‘‘asa further consideration, 
R (lessee) hereby agrees to pay all taxes which may be 
assessed against said premises before they become de- 
linquent,” which is followed by a separate written 
clause, providing that the lessee shall make the re- 
pairs, and that ‘‘a failure so to do sgall work a forfeit- 
ure of this lease,”’ the lessor cannot declare a forfeiture 
for non-payment of taxes.—HEIPLE v. REED, lowa, 65 
N. W. Rep. 331. 


70, LANDLORD AND TENANT—Lease—Vacation of Prem- 
ises.—A monthly lease, with rent payable on the first 
secular day of each month, provided that the lessor 
should furnish proper and sufficient heat for the de- 
mised premises, but he failed to do so, at times, from 
December to February 6th, when, by reason of such 
failure, the premises became untenantable, and the 
lessee vacated them: Held, that he was not liable for 
rent of the premises after he vacated them.—Bass Vv. 
ROLLINS, Minn., 65 N. W. Rep. 348. 

71. LANDLORD AND TENANT—Rent—Destruction of 
Building.—Under Code, § 2498, providing that a tenant 
shall not be bound to pay rent for buildings after their 
destruction by fire without negligence on his part, the 
lessee of a plantation is entitled to have the rent ap- 
portioned on the destruction of the ginhouse.—TAYLOR 
Vv. HART, Miss., 18 South. Rep. 547. 

72. LIBEL—False Reports of Business Standing.—The 
circulation of false and unfounded communications 
concerning the business standing of another, from 
which, as a natural result, the latter suffers a special 
damage, gives aright of action for damages actually 
sustained, even though such communications may 
have been innocently and negligently, but not mali- 
ciously, made.—BRADSTREET CO. V. OSWALD, Ga., 23 8. 
E, Rep. 423. 

73. LICENSE—Parol License — Revocation.—A land- 
owner orally granted B a license to construct a reser- 
voir and lay pipes on his land to convey water from a 
certain spring, in consideration that B would give him 
the right to use such water in case of fire, and would 
so construct the reservoir as to enable. him to take 
water therefrom in case of fire. There was no agree- 
ment as to the time they should be maintained. B 
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afterwards expended $1,500 in improvements, which 
were used by him and such landowner: Held,that the 
landowner, or his grantees with actual notice, could 
revoke such license only on condition that the licensee 
should be permitted to remove his improvements, if it 
could be accomplished without material loss, or, if 
not, that the licensor should make just compensation 
therefor.—FLICK v. BELL, Cal., 42 Pac. Rep. 813. 


74. LIFE INSURANCE—Beneficiaries—‘‘Legal Heirs.”’— 
Where one designates his “legal heirs” as beneficiaries 
in a life policy, an irrevocable interest in the policy 
vests in those then living, and, on their birth, those 
subsequently born, who would on insured’s death be 
his heirs.—YORE V. BOOTH, Cal., 42 Pac. Rep. 808. 


75. LIMITATION OF ACTIONS — Personal Injuries to 
Wife—Joint Action.—The fact that a wife who has sus- 
tained personal injuries during the disability of cover- 
ture elects to sue upon her cause of action before the 
disability is removed, and to that end necessarily 
joins her husband as nominal plaintiff, doves not oper- 
ate as a waiver of the exception in her favor, contained 
in the statute of limitations; and she may bring such 
suit any time during coverture, even though the hus- 
band’s separate cause of action would be barred.— 
FINK V. CAMPBELL, U. S. C. C. of App., 70 Fed. R@p. 
664. 

76. MALICIOUS PROSECUTION.—The plaintiff's decla- 
ration disclosing that, if he had any legal cause of 
complaint whatever against the defendant, it was fora 
malicious prosecution, and there being no allegation 
that the alleged malicious prosecution was ended be- 
fore the plaintiff’s suit was brought, a demurrer to the 
declaration was properly sustained. —MCDANIEL V. 
NELMS, Ga., 238. E. Rep. 407. 

77. MANDAMUS TO COUNTY AUDITOR.—Mandamus will 
not lie against the auditor of a county to compel him 
to issue a warrant on a county treasurer for the 
charges and expenses incurred and paid by another 
county for a case therein tried on achange of venue 
from such auditor’s county, but the claim must be 
presented to the gounty commissioners, — STATE V. 
JAMISON, Ind., 42 N. E. Rep. 350. 


78. MASTER AND SERVANT—Conspiracy against Fellow- 
workman.—A combination among defendants to quit 
work unless plaintiff was discharged, by reason 
whereof he was thrown out of employment, or an 
agreement not to work with plaintiff, pursuant to 
which defendants quit work upon their employer’s re- 
fusing to discharge plaintiff, by reason whereof the 
business was suspended, and plaintiff thrown out of 
work, is not actionable, in the absence of malice, in- 
timidation, or violence, or evidence that defendants 
were bound to continue work, orthat the employer 
was obliged to retain plaintiff in his service.—CLEMITT 
v. WATSON, Ind., 42 N. E. Rep. 367. 

79. MASTER AND SERVANT—Negligence.—In an action 
by a workman on a bridge for injuries caused by de- 
fects in a plank track constructed on the bridge as the 
work progressed, on which to move timber, where the 
court cannot presume from the facts alleged that 
plaintiff participated in the construction of the track, 
or that he was a fellow-employee of those who did 
construct it, or even that he was an employee at the 
time it was constructed, the fellow-servant rule cannot 
be invoked to show the insufficiency of the petition.— 
BEDFORD BELT Ry. Co. v. BROWN, Ind., 42 N. E. Rep. 
359. 

80. MECHANIC’s LIEN—Findings.—Plaintiffs, in their 
complaint in an action to foreclose a mechunic’s lien, 
having alleged that they furnished material, under 
agreement with the contractor, and that there wasa 
sum due from the owner to the contractor, cannot re- 
cover against the owner under a finding that the owner 
had paid out more than the contract price.—GIBSON 
v. WHEELER, Oal., 42 Pac. Rep. 810. 

81. MUNICIPAL BoNnDs—Elections.—One, who, before 
buying bonds issued under a vote of the qualified 
voters of atown, examines the election proceedings, 





== 
and finds that a majority of the registered voters vote 
in favor of the issue, need not inquire whether the 
voters were legally registered where the registrar cep. 
tified that each voter was so registered, and the m 
turns of the canvass by the registrar and judgesg@ 
election were approved by the county commission 
though the result of the election was not formally de 
clared by such commissioners as required by Law 
1887, ch. 87.—CLAYBROOK V. COMMISSIONERS OF Rock. 
INGHAM Co., N. Car., 238. E. Rep. 360. 


82. MUNICIPAL CORPORATION — Defective Sidewalk- 
Evidence.—In an action against a city for injuries from 
a defective sidewalk, where a witness for plaintif 
testified, over defendant’s objection, as to repairs afte 
the accident, and other witnesses, including one of de 
fendant’s, testified without objection as to such repair, 
defendant was not prejudiced by the allowance of the 
questions.—HUNT V. CITY OF DUBUQUE, Iowa, 65 N. W, 
Rep. 819. 


83. MUNICIPAL CORPORATION—Defective Street Crogg. 
ings.—Though one use a street crossing knowing that 
a plank is out of it, and having another convenient 
route, he is not guilty of contributory negligence if he 
believes, and as areasonably prudent man has a right 
to believe, that he will pass in safety by the exercise 
of ordinary care, and uses such care.—NICHOLS V. Iy. 
CORPORATED TOWN OF LAURENS, Iowa, 65 N. W. Rep, 
335. 

84. MUNICIPAL CORPORATIONS — Sidewalk Improve 
ments.—An ordinance compelling the owner of a va 
cant 20-acre lot to construct 1,256 feet of cement side 
walk along an unimproved street in place of 4 
substantial plank sidewalk in good repair and con 
structed less than six months before, in obedience t 
a prior ordinance, is void, as being unreasonable, un 
just and oppressive.—HAWES V. CITY OF CHICAGO, Ill, 
42 N. E. Rep. 373. 

85. MUNICIPAL IMPROVEMENTS — Change of Grade 
Damages.—The measure of damages to abutting prop- 
erty caused by raising the grade ofa street is the dif 
ference between the market value of the property be 
fore and after the improvement; and, upon the trialot 
an action for the recovery of such damages, it is com 
petent to give in evidence the necessity of filling in the 
lot, and raising the buildings thereon, with the prob 
able cost of such work, not as furnishing a reason for 
the allowance of such cost as an independent itemof 
special damage, but as a circumstance throwing light 
upon the general question of the diminution of the 
market value.—CITY COUNCIL OF AUGUSTA V. SCHRA 
MECK, Ga., 28S. E. Rep. 400. 


86. MUTUAL BENEFIT INSURANCE—Waiver of Condi 
tions.—W here a member of «a mutual benefit association 
is delinquent in paying his assessment 17 times out of 
20, and the association always receives his money 
when tendered after the proper time, continues 
levy assessments on him until his death, and does nd 
strike his name off the roll of membership till after his 
death, the association waives the right to declare his 
membership forfeited for delinquency.—RAILWAY Pat 
SENGER & FREIG 1T CONDUCTORS’ MUTUAL AID & BENE 
FIT Ass’N V. TUCKER, Ill., 42 N. E. Rep. 398. 


87. NEGLIGENCE—Contributory Negligence—Gas Er 
plosion.—The act of taking a lighted lamp into a cellat 
known by the person entering to be filled with escaped 
gas is not, as a matter of law, such contributory negll 
gence as will preclude recovery for injuries from a 
explosion occurring over10 minutes later.—CoNnsol 
IDATED GAS Co. OF BALTIMORE CITY V. CROCKER, Md, 
33 Atl. Rep. 423. 

88. NEGOTIABLE INSTRUMENT—Accommodation Pape 
—Burden Jof Proof.—The K Co., which had obtained 
from the C Bank discounts of sundry notes of its owl 
and of individuals given to it, with the bank’s know 
edge, for its accommodation, deposited with the bank 
sundry securities, as collateral to its indebtedness, and 
instructed the bank that such securities were pledged 
to secure the payment of loans made to the K Co. @ 
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thevarious persons who had made the notes, and of 
aby deficit on the presené or future indebtedness: 
field, that the burden was upon the bank to show that 
anote made by one of such persons to the order of the 
pank, and discounted after the deposit of the collat- 
eral, was made for the accommodation of the K Co.; 
gnd that, upon the evidence in the case, the bank had 
failed to show such fact.—CLay CiTy NAtvT. BANK V. 
watsey, U.S. C. C. of App., 70 Fed. Rep. 567. 

9), NEGOTIABLE INSTRUMENT — Action on Note.— 
Whether one who in good faith, and for value purchased 
pefore its maturity a negotiable promissory note exe 
cuted by a corporation chartered by a superior court, 
and having, under the charter, authority to execute 
such notes, is or is not bound to take notice of the 
general powers of the corporation, with a view to as- 
eertaining whether or not, in purchasing the property 
forwhich the note was given, it acted ultra vires, yet, 
where the corporation retained the property for which 
the note was given, it could not set up the defense of 
wira vires, even to an action upon the note by the orig- 
inal payee, and much less could it set up this defense 
toun action thereon brought by a person who had pur- 
chased the note as above stated.—TOWERS EXCELSIOR 
&GINNING CO. V. INMAN, Ga., 23S. E. Rep. 418. 

%. NEGOTIABLE INSTRUMENT — Action on Note—De- 
fenses.—In an action on a note, where the defenses 
were that it was procured by fraud, and had been 
fraudulently altered after delivery by the insertion of 
aclause providing jfor interest, it was error to charge 
that defendant was not entitled to a verdict, though 
both defenses were proved, if plaintiff was an inno- 
eent holder, since, in the absence of evidence of negli- 
gence on the part of defendant, or authority from him 
toinsert the interest clause, such alteration, if made 
without his knowledge, and after delivery, would de- 
feat a recovery by an innocent holder.—DERR Vv. 
KkgouGcu, Iowa, 65 N. W. Rep. 339. 


$l, NEGOTIABLE INSTRUMENT—Note—Consideration.— 
Ifathird party, without any consideration personal to 
himself, gives his promissory note to a creditor as col- 
lateral to the mere naked debt of another, without any 
circumstance of advantage to the debtor, or disadvan- 
tage to the creditor, the note is without consideration. 
~-TURLE V. SARGENT, Minn., 65 N. W. Rep. 349. 


®. NEGOTIABLE INSTRUMENT—Notice of Protest.—Un- 
der the law of this State, where a promissory note is 
made payable at a chartered bank, not only indorsers 
for value, but all other persons whose indorsements 
ire essential to the due transmission of title, as 
distinguished from mere sureties by indorsement, are 
entitled to notice of non-payment and of protest; and 
thefact that the notary who protested such a paper 
sent by post to the last indorser notices of its non-pay- 
ment and protest addressed to each of the prior in- 
dorsers, is not, of itself, sufficient to bind a prior in- 
dorser who did not receive notice, although his 
Teidence was unknown tothe notary, it not appear- 
ing that it was unknown to the indorsers succeeding 
him in the order of indorsement, or that notice was 
actually mailed to him.—ALDINE MFG. Co. Vv. WARNER, 
Ga., 238. E. Rep. 405. 

%. NUISANCE.—A shed used for coal and wood re- 
mnoved by a lot owner to the portion of his lot adjoin- 
inga tenement building of his adjoining lot owner, 
though placed there maliciously, cannot be considered 
anuisance.—KUZNIAK V. KOZMINSKI, Mich., 65 N. W. 
Rep. 275. 

%. NUISANCE — Abatement;— Injunction. — Where a 
Tendering establishment located within a city, while 
operated so as to give the least possible offense, so 
contaminates the atmosphere as to affect the comfort 
ind health of the occupants of houses in its vicinity, 
md there is nothing in the character of the business 
Which requires that it shall be carried on in its present 
location, the owners and occupants of the houses may 
enjoin its further maintenance, under Code, § 3331, pro- 
Viding that whatever is injurious to health or offensive 
tothe senses is a nuisance which may be enjoined by 





any person injured thereby, though the general public 
is affected in the same manner as the occupants.— 
MILLHISER V. WILLARD, Iowa, 65 N. W. Rep. 325. 

95. PARTITION—Parol Partition—Estoppel.—In Ohio, 
a parol partition of land, consummated by possession 
and acquiescence under it for any less period than that 
which creates the bar by the statute of limitations, 
does not vest the legal title in severalty to the allotted 
shares; but such partition, acquiesced in for any con- 
siderable length of time, will estop any person joining 
in it, and accepting exclusive possession under it, 
from asserting title or right to possession, in violation 
of its terms; and if such a partition is made by the 
husband of a married woman, and consented to by her, 
and is fairly and equally made with respect to her 
rights, it is a good defense against her and her heirs in 
an action by them to recover her undivided interest in 
the shares allotted to her cotenants.—ALLEN v. SEA- 
WELL, U.S.C. C. of App., 70 Fed. Rep. 561. 

96. PARTNERSHIP— Dower in Partnership Realty.—The 
widow of a deceased member of an insolvent firm is 
not entitled to dower in the partnership realty, nor to 
have said realty taken into consideration in estimating 
her dower.—SPARGER V. MOORE, N. Car., 238. E. Rep. 
359. 

97. PRINCIPAL AND SURETY—Waiver of Rights.—Where 
a contract to excavate acellar provided that the owner 
should, out of the contract price, weekly pay the work- 
men having a time check signed by the contractor, and 
the contractor’s surety, on being informed that the 
contract price was exhausted, consented to a further 
payment of the workmen by the owner, he is liable for 
the amount so paid, though that portion of the agree- 
ment as tosigning the time checks by the contractor 
was not observed.—HAMILTON V. WOODWORTH, Mont., 
42 Pac. Rep. 849. 

98. PROCESS—Service of—Acceptance of Service.—An 
indorsement on a summons, that defendant “thereby 
accepts service,” and will allow plaintiff ‘‘to proceed 
with the case the same as though service had been 
made as commanded in said summons,” is‘sufficient to 
give the court jurisdiction, though defendant was 
without the jurisdiction when he made such indorse- 
meat.—ALLURED V. VOLLER, Mich.,65 N. W. Rep. 285. 

99. RAILROAD COMPANIES—Foreign Competing Lines 
—Public Policy.—A foreign railroad corporation, on 
the ground of public policy, cannot acquire the stock, 
and thereby the management, of a domestic competing 
line.— STATE V. PORT RoyaL & A. Ry. Co., 8. Car., 238. 
E, Rep. 383. 

100. RAILROAD COMPANIES — Trespassing Stock — 
Rights of Owners.—Where the stock of plaintiff below 
are trespassing in the inclosure of another, and go 
from there onto the right of way of the railway com- 
pany, and are killed or injured, the plaintiff is entitled 
to no greater rights than the landowner would have.— 
ROUSE V. OSBORNE, Kan., 42 Pac. Rep. 843. 

101. RAILROAD FORECLOSURE—Decree.—In railroad 
foreclosure proceedings a decree of foreclosure and 
sale was entered, with a reference to a master to ascer- 
tain and report the amount of the mortgage indebted- 
ness, the proper allowances to be made to the receiver 
as compensation and for expenses, the amount of re- 
ceiver’s certificates outstanding, and the proper allow- 
ances to the trustee and its solicitors. On the coming 
in of the master’s report a decree was entered confirm- 
ing the same, though no sale had yet been made: Held, 
that the latter decree, taken in connection with and 
aided by the former one, terminated the litigation on 
the merits and fixed the respective rights of the parties, 
and that it was, consequently, a final decree which 
could not be modified or altered after the close of the 
term.—PETERSBURG SAV. & INS. Co. V. DELLATORRE, 
U.S.C. C. of App., 70 Fed. Rep. 643. 

102. REAL ESTATE AGENTS—Commissions.—A contract 
by defendant to pay plaintiff a specified commission 
after six months from the delivery to defendant of a 
deed for a one-half interest in a ranch owned bya 
third person is indivisible, and plaintiff cannot, upon 
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defendant’s purchase of a one-third interest in such 
ranch, recover a proportionate commission.—WITTE 
v. TAYLOR, Cal., 42 Pac. Rep. 807. 

103. RECEIVERS.—A collateral attack on the partition 
suit cannot be made in a motion to set aside an order 
for the sale of the land by the receiver.— FANEUIL HALL 
NaT. BANK V. BUSSING, N. Y., 42 N. E. Rep. 345. 

104. REMOVAL OF CAUSES—Federal Question.— A cause 
not depending upon the citizenship of the parties, nor 
otherwise specially provided for by congress, cannot 
be removed from a State to a federal court, as a case 
arising under the constitution, laws and treaties of the 
United States, unless the facts making it removable 
appear from plaintiff’s statement of his claim.—STATE 
v. Port Royat & A. Ry. Co., 8. Car., 235. E. Rep. 363. 

105. REMOVAL OF CAUSES— Time of Application.— 
Under the practice in Virginia, a summous against a 
defendant is made returnable at a rule day of the court 
following its issue. Upon that day,if the defendant 
fail to appear and plead, an order is entered that judg- 
ment go against him, unless he appear and plead at 
the next rule day; and at such next rule day the de- 
fendant may plead to the merits, but any dilatory plea 
must be filed on the rule day to which the summons is 
returnable: Held, that a petition and bond for re- 
moval of a cause to a federal court, filed on the second 
rule day, at which a plea to the merits is due, is filed 
in time.—MAHONEY V. NEW SOUTH BUILDING & LOAN 
Ass’N U.S.C. C. (Va.), 70 Fed. Rep. 513. 


106. RES JUODICATA—Enjoining Enforcement of Judg- 
ment.—A judgment regularly rendered, even by de- 
fault, is binding upon parties and privies; and that the 
cause of action was the Sailure to pay a promissory 
note founded upon a gaming consideration is no such 
exception to the general rule as will authorize a court 
of equity, after judgment, to interfere by injunction 
with its enforcement.—OWENS V. VAN WINKLE GIN & 
MACHINERY CO., Ga., 23S. E. Rep. 416. 


107. SALE—Breach of Warranty.—A written contract 
provided that the vendor should place in the vendee’s 
basement a heating apparatus, in consideration of a 
specified sum, a part to be paid when the job was com- 
pleted, and the balance the following spring, “pro- 
vided said apparatus works in accordance with guar- 
anty,” which declared that the furnace would heat 
rooms to a temperature of 70 degrees Fahrenheit “in 
the coldest winter weather:” Held,in an action by 
the vendor to recover the deferred payments, that the 
burden was on the vendee to allege and prove breach 
of warranty.—HOFFMAN V. INDEPENDENT SCHOOL DIstT, 
OF HAMPTON, Iowa, 65 N. W. Rep. 322. 


108. SALE—Warranty of Chattels.—When a chattel is 
sold with a warranty of quality, accompanied by an 
agreement that if it proves to be inferior in quality it 
may be returned to the seller, or exchanged for an- 
other article, the buyer, upon breach of the warranty, 
is not restricted to such special remedy, but may 
waive it and sue for the breach of warranty.—EYERS V. 
HADDEM, U. 8. C. C. (Wis.), 70 Fed Rep. 648. 


109. S&T-OFF—Fraud in Sale of Land.—In Alabama, 
under the Codes of 1852 and 1886, a defendant sued upon 
anote given for the purchase money of land hasa 
right to set off any damuges suffered through the fraud 
or deceit of the plaintiff, and arising out of the trans- 
action of sale.—HOWISON V. ALABAMA COAL & IRON Co., 
U.S.C. C. of App., 70 Fed. Rep. 683. 

110. TAXATION—Personal Property of Corporations. 
—Since a business corporation whose capital is in 
shares is taxable for such personalty only as is re- 
ferred to in Pub. St. ch. 42,§ 11, an assessment which, 
after specifying taxable articles of personalty, adds, 
“and other personal property,” is void; it being im- 
possible to know that it does not include property im- 
properly assessed. — RUMFORD CHEMICAL WORKS V. 
Ray, R. I., 33 Atl. Rep. 443. 

111. TRADE-MARKS — Misrepresentation.— One C b, 
father of complainant, in 1837 began the business of 
manufacturing and selling boots and shoes of high 





grade, upon all of which he placed his name “‘C By 
atrade mark. In 1860 he took complainant into pay. 
nership under the firm name “C B & Son,” which wy 
thereafter affixed to the boots and shoes as the trag. 
mark. In 1874 C B sold his interest in the firm to coq. 
plainant and his two brothers, whose interests wep 
bought in 1875 and 1877 by complainant, who thereaft, 
continued the business alone; the name“C B & So 
being continuously used from 1860 as the name of th 
firm, and as the trade-mark on the boots and shog, 
which had become known by that name and had a. 
quired a reputation for their quality: Held, that com. 
plainant was not guilty of any misrepresentation, jp 
so continuing the use of the name without indicating 
the changes in the actual manufacturers of the boo 
and shoes, such as to bar the right in equity to restrajy 
infringements of the trade-mark.—FEDER V. BENKER, 
U.8.C.C. of App., 70 Fed. Rep. 613. 


112, TRESPASS—Cutting Timber.—The grantee of a deg 
of standing timber is not the ‘‘owner of the land,” with. 
in Code, § 3296, providing that any person who, without 
the consent of the owner of the land, willfully an 
knowingly cuts trees thereon must pay to the owne 
certain sums.—CLIFTON IRON CO. V. CURRY, Ala., If 
South. Rep. 554. 


113, TRESPASS ON REAL PROPERTY.—A complaint al 
leged that defendant wrongfully permitted his catth 
to enter on land rented by plaintiff, and destroyed the 
corn cultivated by plaintiff and growing thereon; 
Held, that the action was for trespass on real property, 
and not for trespass to personal property, even if such 
corn was personaljproperty.—KEATON V. SNIDER, Ind, 
42N.E. Rep. 372. 


114. TRIAL—Cross-examination.—In the cross exam: 
ination of a witness, the party must confine the exam 
ination to facts and circumstances connected with the 
matters stated in his direct examination; and a witnes 
cannot be cross-examined on collateral or irrelevant 
matters for the purpose of afterwards disproving bis 
statements by other evidence to discredit his testi 
mony.—BUTLER V. COOPER, Kan., 42 Pac. Rep. 839. 


115. VENDOR AND VENDEE—Delivery of Void Deed- 
Delivering to the vendee’s attorney a deed which & 
void for want of a grantee does not, in the absence of 
its acceptance by the vendee, constitute compliance 
with a contract of sale, even though such void deed & 
never returned,—MILLER V. CROUSHE, Ill., 42 N. E. Rep. 
377. 


116. VENDOR AND VENDEE—Forfeiture.—A vendor i 
acontract which makes time of its essence, who ha 
accepted delayed payments, cannot forfeit the com 
tract, for want of prompt payment according toit 
terms, without first giving the vendee a definite and 
specific notice of his intention.—MONSON Vv. BRAGDOS, 
Ill., 42 N. E. Rep. 383. 

117. WATERS—Riparian Owners.—The owners of lant 
adjoining the meander line of a navigable lake, as @& 
tablished by government surveyors, are riparian own 
ers, and entitled to all lard lying between such line 
andthe high-water line of the. lake, though most of 
such land is high, and not subject to overflow- 
SCHLOSSER V. CROOKSHANK, Iowa, 65 N. W. Rep. 344. 

118. WATERS — Riparian Qwners — Right to Divert 
Stream.—If a riparian proprietor, by placing a daw 
across a stream running through his land, obstrud 
the same, so that instead of running on, as theretofore, 
to the [riparian proprietor below, the water accum® 
lates in an artificial lake or pond, and by means of per 
colation and evaporation is diminished in quantity 
such an extent as to deprive the lower proprietord 
the reasonable quantity of water to which he is e&& 
titled, and which he would otherwise receive, sudl 
obstruction of the stream operates as a diversion of 
the water, and for damages thus occasioned the lowe 
proprietor is entitled to recover. Ifthe diversion bt 
complete, he is entitled to full damages; if partial 
the damages should be apportioned.—WHITE V. EAs? 
LAKE LAND Co., Ga., 23S. E. Rep. 393. 
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